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i STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 
| 
a ee ee ee ae ee Oe ee eer ee ee Se x 
| MORGAN ASSOCIATES, a Joint Venture of JUDGE POLLACK 
| TERMINAL CONSTRUCTION CORPORATION, 
THE DIC CONCRETE CORPORATION, 
UNDERHILL CONSTRUCTION CORP. and Civil Action 
NAGER ELECTRIC COMPANY, INC., : File No. 
75 CIV. 117 
Plaintiff, 
| 
Vv. 
| UNITED STATES POSTAL SERVICE, 
ELMER T. KLASSEN, POSTMASTER GENERAL, : 
JAMES J. WILSON, Assistant General Counsel, NOTICE OF 
| UNITED STATES POSTAL SERVICE, 
CONTRACTS AND PROPERTY DIVISION, APPEAL 
| . 
Defendants, 
| NAB-LORD ASSOCIATES, a Joint Venture of : 
NAB CONSTRUCTION CORP. and 
LORD ELECTRIC CO., INC., 
| 
| Intervenor. 
Sich So ae ahr aca ae p a x 
| 
|SIRS: 
! 
| 
| PLEASE TAKE NOTICE that the plaintiff, MORGAN 
Sie ak hereby appeals to the Circuit Court of Appeals, 
| Second Circuit, from the Orders of the District Court, Southern 
| 
‘ere of New York, entered in the office of the Clerk of the 
|Southern District of New York, on the 20th day of January 1975, 
| wherein and whereby the plaintiff's complaint was dismissed and 
}its motion for injunctive and other relief denied, and hereby 
| 
| 
| oh ay 
ETE RA 
( | fc 
~ ~ toly 


erarrr,m er ereejarsrene rrFroemnTrT oe Usa oe. * 


bh 


appeals from each and every part of said Orders, as well as 


the whole thereof. 


Dated: New York, N. Y. 


January 22, 1975 


Yours etc., 


M. CARL LEVINE, MORGULAS & FOREMAN 


By: 
A Member of the Firm 


: Attorneys for Plaintiff, 
MORGAN ASSOCIATES, a Joint 

| Venture, etc., 

Office and Post Office Address 

747 Third Avenue 

New York, N. Y. 10017 

(212) #759-1720 


| 
TO? Clerk of the United States 
| District Court 
Southern District of New York 
| United States Courthouse 
Foley Square 
New York, N. Y. 
| 


PAUL J. CURRAN, 
United States Attorney for 
the Southern District of New York, 
Attorney for Defendants, 
| By: PATRICK H. BARTH, 
Assistant United States Attorney 


i McDONOUGH, SCHNEIDER, MARCUS, 
COHN & TRETTER, 
Attorreys for Intervenor, 
866 Third Avenue 
Yew York, N. VY. 10022 
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NAB-LORD ASSOCIATES 


Joint Venture of 
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ELECTRIC CO., INC. ° 


PAUL J. CURRAN, Inited tate 
for the Southern Dist 
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866 Third Avenuc, New York, N.Y. 10022 
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MILTON POLLACK, District Judge. 


Morgan Associates, a joint venture seeking a 
construction contract on competitive bidding, seeks 
injunctive relief against the awarding of a contract by 
defendants United States Postal Service ("Service" here- 
after) and its agents to another joint venture, Nab-Lord 
Associates, which was the apparent low bidder. At 
the threshold, the Service challenges the plaintiff's 


standing to bring this suit. For the reasons shown 


hereafter the suit must be dismissed. 

The defendant Service by an Invitation issued on 
or about August 26, 1974, entitled "Invitation No. R.E.B. 
74-8" invited public bids for certain construction work 
in connection with the reconstruction of the United States 
Post Office, Morgan Station, located in New York City. 
The project consisted of alterations and reconstruction 
of the existing Post Office Building which was damaged 


by a fire in 1967 and the construction and installation 


of mail handling equipment. The Service estimated that 


the work would cost between $35-million and $55-million. 


f 
ee a eee 


ew 

Bids were Opened on November ey E976. Nab-Lord 
Associates bid 291,480,000. andyplaintif£ bid $54,444,000. 
A third bid from Fischbach & Mo re, Inc. was in the amount 
Of $62,000,000. Under the Invitation bids must be accepted 
by January 21, 1975. However, all bidders have extended 
this period for acceptance until February 20, 1975. 

After that date, bidders are no longer bound by their 
offers. 

On December 2, 1974 the Plaintiff filed’‘a protest 
with the Contracting Uffiver of the service requesting 
that the bid of Nab-tord be rejected and the award be 
made to Morgan Associates as the next lowest Widder. 

i The essence of the protest was that Nab-Lord was privy to 
knowledge unavailable to other bidders in violation of 
principles of open and competitive bidding. The back- 
ground of this was that a forme; Postal Service employee, 

. Mr. Paul Hendrickson, now the president of Rohr-Plessy, 


a subcontracting firm, was also now associated with Nab- 


Lord, and that other Postal] Service employees, who had 


been associated with S. W. Brown Associates, the contractor 


which made the mechanization design drawings for the 


Morgan Station project, were now connected to Nab-Lord 


The determination of the Service on the protest 


was that "there has been no vielbation of Postal Service 


( 
i 
. An 


policy" in respect to the bidders. It sustained the 
Contracting Officer's conclusion that the bid of Nab-Lord 
is responsive and that the award could not be made to : 
prctestant. The protest was denied. 

This injunction suit followed. 

As a threshold objection to injunctive relief, the 
Postal Service asserts that Morgan Associates lacks stand- 


ing to question before this Court tlhe contractual action 


taken or about to be taken by the Service. 


1/ The Postal Service regulations permit an unsuccessful 
bidder to protest to the Service's General Counsel, but , 
apparently do not provide for further administrative or 

judicial review of bid determinations. See Postal Contract- 


ing Manual, 2-407.8, incorporated by reference in 39 C.F.R. } 
§§601.100 and 601.103(b). 


2/ It is important to distinguish the question of stand- 
ing, i.e., whether a particular person is a proper party 
to seek judicial review, from the question of whether 

the administrative action is reviewable at all by the 
courts. See L. Jaffee, Judicial Control of Administrative 


Action, 336 (1965). Professor Jaffee does note that if 
the class of persons most nearly affected does not have 
standing, the administrative action is for all practical 
purposes not subject to judicial review. Id. at 337. 
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a proper party aS a pri t ert 
ew. 
the public interest in truly competiti bidding on 
construction coitracts, ciliny Cul }} Lalor ries, . 


Inc. v. Shaffer, 424 4d 859 (I ! 197 ( uccess 
ful bidder has standing i rt e d jualif rtd 
of the successful bidder u r the pla le regulations) 
However, even 1f the privat tt I je ral 
rationale represented the la of this ircuit witt 
respect to contract bid challenges, it ld not be 
applicable to the Postal Service action in 11S 1S¢ 
The relaxed view taken in nwel] f tho iggrieved 
persons" who had standing was based upon an interpreta- 
7 
tion of the congressional intent expressed both in the 
specific statute granting the right to review when the : 
Walsh-Healy Act is involved, 41 U.S.C. §43a, and in 5ec , 
tion 10 of the Administrative Procedure Act, 5 G86, 
§702. } 
Tino D ' ¢ Q7 (+} , . 4 
The Postal Reorganization Act 0% 1970 (the "Act"), : 
! ; j 
which replaced the Pv it Office Department with U ” 
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United States Postal Servic » Grants udicial revie i 
P ve. 
4/ ] 
limited matters™ but does not include a grant of judicial j 
s 
' 
review of contract bids, and the Act explicitly excludes 
‘ 
the Administrative Procedure Act ("APA") fro: applicabil- “” 
bad ’ 
: i 
ity to the exerciss th Service f atS powers with 4 
) 
" > . 4 
respect to “public or Federal Contracts, property [for] ; 
5 
S/ 

works" .~ 39 U.S.C. §410(a). Additionally, genera] . 

Statutory requirements on jovernmental agency contracting 


are expressly made inapplicable to the contract ing by the 
Service (with exceptions not relevant here). a? B.8.C% 


§410(a). 


© ee ie Cee ote OF Fim oe 


4/ "Aggrieved persons" are granted tudicial review, for ‘ 
example, of postal ratemaking determ: aons,. of U.8.¢ 


§3628. 


S/ Citation by Morgan Associates of cases revise wing ‘ 
' Postal Service mail stop orders or interception orders : 
/ made «pon a finding of fals¢ advertising, : 

Dyne savercising Agency, Inc. v. United States 

Service, 371 F. Supp.1373 (S.D.N.Y. 1974); American e 

Corpovation v. United States Postal Service, 370 F. § 7 

964 (S.D.N.Y. 1974), is inapposite for two reasons. i 

First, §410(a) of the Act does not affect the applicabil- ; 


ity of the APA beyond the areas explicitly listed. Second, 
addressees of stop or interception orders would be found 
to have standing under even the most restrictive inter- 
pretation of the doctrin 
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The congressional determination to consider the 


interests of unsuccessful bidders only through administra- 


6/ 


tive action rather than judicial scrutiny 1S appropriate 


6/ See note 1, supra. 


MIP EAE APL 0 SOME TE 


-9— 


« « t ‘ ‘ —, i 
ya | 
v1 
12 A 
+ i ; oy 
am 
i 
! 
4 
panes et ant on dina on | 
ee Aa 4 
fA 
" reoewenes 
4 
if modernization of the Postal Service is to proceed 
ee ites | 
expeditiously.- See Gary Aireraft Corp. v. United : 
1? 
States, 342 F. Supp. 473, 477-78 (W.D. Tex. 1972). ‘ 
The exclusions mentioned above affect the questions ! 
4 


both of standing, 5 U.S.C. §702, and the availability 


of review vel non, 5 U.S.C. §701, under the APA. - ' 


7/ “Courts should not, where Congress has not done 
So, subject purchasing agencies of Government to 
the delays necessarily incident to judicial scrutiny 
at the instance of potential sellers.... A like 
restraint applied to purchasing by private business 
would be widely condemned as an intolerable business 
handicap." Perkins v. Lukens Steel Co., 310 U.S. 


Li3, 130 (1940). 


“Top management must be given authority, 
consistent with its responsibilities, to provide an 
efficient and economical postal system. Postal 
management has been severely and unjustly hampered 
in its efforts to administer the Department in a 
businesslike way." H.R. Rep. No. 1104, Supra at 
3653. 
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Accordingly, 
governs, and that 
bring this Suit. Cor 


SO ORDERED. 


January 20, 1975 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORM 


MORGAN ASSOCIATES, a Joint . 
Venture of TERMINAL TOM 


CORPORATION, et al., 
MOTION TO DISMISS 
Plaintiff, THE COM 


oe 


~against- : 75 Civ. 117 (iP) 
UNITED STATES POSTAL SERVICE, 
et al., $ 
Defendant . 


rs sls aided $ 
Ss a ee : 

PLEASE TAKE NOTICE, that upon all pleadings and 
proceedings heretofore had herein, the underrigned will 
move this Court, in Room 906, United States pourthouse, 
Foley Square, New York, New York, on the jist day of MP 
January, 1975, or as soon thereafter as counsel can be 
heard, for an Order dismissing the Complaint, pursuant 
to Rule 12(b)(1) and (6) of the Federal Rules of Civil 
Procedure. 

Dated: New York, New York 


Jarmary 17, 1975 
Yours, etc., 


PAUL J. CURRAN 

United States Attorney for the 
Southern District of New York 
Attorney for the Defendants 


By: 5 

Assistant United States Attorney 
Office and Post Office Address: 
United States Courthouse 

Foley Square 

New York, New York 10007 
Telephone: (212) 791-1975 
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M. CARL LEVINE, MORGULAS & FOREMAN 
Attorneys for Plaintiff 
Office and Post Office Address: 


a ~ Loly 


UNITED STATES DISTR 
SOUTHERN DISTRICT 2%: 


fale ar Lea 
ICT: COURT 
Pe 

pa LiL Lul ; 


NEVI VR! 
tay 4 


MIBGAN ASSOCIATES, a Joint Venture of JUDGE POLLACK 
TERMINAL CONSTRUCTION CORPORATION, 
THE DIC CONCRETE CORPORATION, : Civil Action 
UNDERHILL CONSTRUCTION CORP. and File No. 
NAGER ELECTRIC COMPANY, INC., 75 CLV. 117 
Plaintifé, 


* 


V. ORDER 
' UNITED STATES POSTAL SERVICE, TO SHOW 
LMER T. KLASSEN, POSTMASTER GENERAL, : CAUSE 
| JAMES J. WILSON, Assistant General Counsel, ae Fata 
UNITED STATES POSTAL SERVICE, 
CONTRACTS AND PROPERTY DIVISION, 


Defendants. 


=a 


Upon the summons and complaint herein m the 
THONY M. DINALLO, sworn to the 13th day of 
January 1975 with Exhibits annexed thereto, the affidavit of 
JILLIAM J.S. SEICH, sworn to the 10th day of December 1974, 


ILL 


and upon all the proceedings had herein, it is 


ORDERED, that the defendants show cause before this 


| Court, at Room qG of , United States Court House, Foley Square! 


Zz 30 
' New York, N. Y., on tne a day of January 1975, at a hy 
"clock in the afte noon, or as soon thereafter as counsel 


may be heard, why this Court should not issue 


-'? 
(1) an order pursuant to Rule 65 of the Federal 


Rules ot Civil Procedure, restraining the defendant, 


the defendant, 


representatives and employees, from awarding, or 
t b oOo? 


if previously awardec, from entering into a contract 
with NAB-LORD ASSOCIAT®™ a Joint Venture, for 
contract described in Invitation No. R.E.B. 

during the pendency of the trial of the within action, 
upon the ground that the bid submitted by the said 
NAB-LORD ASSOCIATES in response to Invitation No. 
R.E.B. was submitted in violation of appropriate 
contracting regulations, applicable rules, regulations 


and all as more particularly set forth in 


the affidavits attached hereto and in the complaint, 


(2) an order pursuant Rul 5 of the 
Federal Rules of Civil Procedure, directing the 
UNITED STATES SERVICE and ELMER 
to award the contract referred to in 
Invitation No. 5.B. 74-8 to plaintiff, or if said 
contract has been awarded to NAB-LORD ASSOCIATES, 


to vacate said award, upon the ground that the bid 


submitted by the plaintiff is the lowest responsible 


7 


the applicable contracting regulations, 
alternative, for an order pursuant to 
the Federal Rules of Civil Procedure, 
directing the defendants, UNITED STATES POSTAL 
SERVICE and ELMER T. KLASSEN, to reject all bids 


submitted 


pursuant to Invitation No. R.E.B. 74-8, 
to re-advertise for new bids for the contract 


referred to in Invitation No. R.E.B. 74-8 and 


ALLUGOELL ALSO, Prstiavo Veot VL adity Llc UOLeIIiuUailtS Aaglitltlhe Lv 
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(3) and order pursuant to Rule 30 of the Federal 
Rules of Civil Procedure, granting the plaintiff the 
right to take the testimony of the following persons, 
or parties, prior to the commencement of the hearing of 
the applications for preliminary injunctive relief 


referred to above, by deposition upon oral examination, 


a) UNITED STATES POSTAL SERVICE, 
b)  NAB-LORD ASSOCIATES, 
c)  ROHR-PLESSEY CORPORATION, 


d) PAUL HENDRICKSON, 


e) OLLIE E. KNIGHT, 
£) THOMAS CARGILL, and 
%) S. W. BROWN & ASSOCIATES, 


concerning certain matters referred to in the affidavit of 
ANTHONY M. DINALLO, sworn to the 13th day of January 1975 
and annexed hereto, upon the ground that said depositions 
are necessary in order to permit the plaintiff to prepare 
for the hearing of the applications for preliminary injunctl 


reliet referred to above, and it is further 


ORDERED, that pending the hearing and determine- 
tion of the said pplications for injunctive relief, the 


° “ 7 c ~ ° 
de“endants be and the same hereby are stayed from awarding 
o 


R.E.B. 74-8 to 


MAB-LORD ASSOCIATES, a Joint nture, 


has been awarded, the -sadid defendants i aad are 
stayed from f ee ee and proceeding 


32 


The Postal Service's decision on the protest 


illustrates, perhaps best of all, the defendants' failure to 
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5 £ ; doar Cha vic > 

O2DZRBED, that service o- this Order To Show Caus 

ee eS > ake - . 
} ey of he deemed suff 
| torzether with the papers attached hereto, be deen suffi 
ozethe rh t par 

r afe lants T or before 
service if made upon counsel for the defendants on or 0 
o\ - ~ = - raiic bs 


| 
dé, 
/2 o'clock on the free noon of the 4 day of 


January 1975. 


Dated: New York, New York 


January 13, 1975 
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STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 


20 | 
| 
USITED STATES DISTRICT COURT 
SDUTHERN DISTRICT OF NEW YORK 
| 
MIRGAN ASSOCIATZS, a Joint Venture of JUDGE POLLACKX 
TERMINAL CONSTRUCTION CORPORATION, 
THE DIC CONCRETE CORPORATION, Civil Action | 
UNDERHILL CONSTRUCTION CuRP. and : File No. | 
NAGER ELECTRIC COMPANY, INC., 75 CIV. 117 | 
Plaintiff, | 
: AFFIDAVIT IN | 
Vv. SUPPORT OF 
ORDER .TO 
UNITED STATES POSTAL SERVICE, SHOW CAUSE 
ELMER T. KLASSEN, POSTMASTER GENERAL, : 
JAMES J. WILSON, Assistant General Counsel, 
UNITED STATES POSTAL SERVICE, 
; CONTRACTS AND PROPERTY DIVISION, 
Defendants. 
= = = ae oe a — _ ae - = = od = -~ = -_ = - _ eal od x 
} 
| 


ANTHONY M. DINALLO, being duly sworn, deposes and 


SAYS? 


That IL am the President of TERMINAL CONSTRUCTION 


CORPORATION, the Managing Joint Venturer ot MORGAN ASSOCIATES | 
'a Joint Venture, the plaintiff herein. The Joint Venture 
consists of TERMINAL CONSTRUCTION CORPORATION, a New Jersey | 
corporation, THE DIC CONCRETE CORPORATION, a New York corpora- 
étion, UNDERHILL CONSTRUCTION CORP., a New York corporation, 


and NAGER ELECTRIC COMPANY, INC., a New York corporation. Th 


yxcincipal otfice of the plaintiff is locatee at TERMINAL 


a 


INSTRUCTION CORPORATION, State Highway #17, Wood-Ridge, New 
Jersey. <A copy of the complaint (which was filed January 10. | 
J ys c > 


75) is attached hereto as Exhibit "A". 


| 
{ 
‘ 
\ 
| 
' 


' defendant, the UNITED STATES POSTAL SERVICE and its respon- 


‘WILLIAM J.S. SEIGH, sworn to the 10th day of December 1974, 


' to which I will hereafter refer the Court. 


, STATION POST OFFICE, located in the City, County and State of} 


21 


I am personally familiar with many of the fact 
which will be hereafter referred to in plaintiff's applica- 


tion. 


To the extent that I am not personally familiar 
with the facts that have prompted the within action and ta 


present application, I have relied on the affidavit of 


the original of which is attached hereto as Exhibit ''B", and 


-NATURE OF THE ACTION AND 
BASIS OF JURISDICTION: 


a Joint Venture, consisting of four construction companies 
The Joint Venture was an unsuccessful. bidder in response to 
an Invitation To Bid issued by the UNITED STATES POSTAL 
SERVICE, known as Invitation R.E.B. 74-8, for certain gen- 


eral reconstruction and mechanization work at the MORGAN 
New York. 

The plaintiff brings this action to restrain the 
sidle employees, from awarding the contract subject of the 


Invitation, to the apparent low bidder, NAB-LORD ASSOCIATES. 


Jurisdiction of this Court is invoked pursuart to 
39 U.S.C. §409{a) granting to the District Courts orginal 


jurisdiction over actions brought against the POSTAL SERVICE. | 


35 


and 5 U.S.C. §701 et seq., which gives the District Courts 


jurisdiction to review arbitrary, illegal and capricious 


action »y United States Government Agencies (The Administra- 
y § 


Ne ee ee eee -- 


tive Procedure Act). 


Venue is laid in the Southern District of New York 
pursuant to 28 U.S.C. §1391 (e)(3) which provides that civil | 
actions against agencies or officers or employees of the 
United States may be brought in any judicial district in 


which any real property involved in the action is situated. 


The present application is for a temporary restrain 
' ing order pending the hearing for a temporary injunction 


(Rule 65 FRCP), an order permitting the taking of depositions 


' prior to the hearing of the application for a temporary 
injunction (Rule 30 RFCP) and for a temporary injunction 
pending a full trial oa the merits of the action (Rule 65 
FRCP). 

CHRONOLOGY OF EVENTS PRIOR TO 
THE BID PROTEST: iy 
Those facts can be divided into three main areas: 
1) The chronology of events preceding the 
bid protest; 
2) The issues surrounding the protest; and 
3) The events after the protest which led | 
up to the institution of the litigation. | 
Before proceeding to the issues which are before | 
the Court, there are certain facts which must be called to | 
| 
- 3- | 
( ig 
— 


36 


the Court's attention in order thac present application 


| York County, in the City and State of New York. 


and the contract plans and specifications, is lengthy. 
cisely stated, however, the project consists 


to and reconstruction of the existing MORGAN 


‘estimated that the work would cost between Thirty-Five Millio 


| bidding for the contract referred to in the Invitation 


be 


olaced in proper prospective. 


Tne defendant, UNITED STATES POSTAL SERVICE, by an 


} 
invitation issued on or about August 26, eatitled 


} 
' 


"Invitation No. R.E.B. 74-8", invited public bids for certain 


construction work in connection with the reconstruction ocr the 
UNITED STATES POST OFFICE, MORGAN STATION, located in New 
(Upon the 

hearing of the application for the injunctive and other | 
| 

relief requested by the plaintiff, there will be handed to | 
the Court a complete copy of the Invitation -For Bid and t 


other applicable proposed contract documents which formed 


a part of the Invitation.) 


The description of work contained in the Invitarion, 
Con- 


ot alterations 


STATION POST 


OFFICE Building, which was damaged by a fire in 1967. Als: 


jncluded in the work is the construction and installation 


of mail The UNITED STATES POSTAL SERVICE 


| 

' 

| 

i 

| 

} 

} 

| 

nandling equipment. | 
| 
n 
! 


and Fifty-Five Million Dollars. | 


! 


| 


' ‘ , ‘ | 
The plaintiff Joint Venture is a venture of a 


| 
general construction contractor (TERMINAL), two concrete | 


specialty subcontractors (DIC and UNDERHILL) and an electrical 


| 
contractor (NAGER). The Venture was formed fur the purpose of 


y? 5 
£or 


Py oer 
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Bids and the derivation of the Joint Venture's name is 


fe) t 
self-explanatory. 


In connection with the preparation of the 
vuint Venture's bid, as is customary in the constructios 
industry, employees of the Joint Venture assembled ard 
priced lls of material and labor and “"take-offs" of the 
different items of labor and materials that would be 
required to be furnished by the successful bidder in the 
carrying out of’ the work called for by the. Contract 


Documents. 


As part ot the assembling of the Joint 
Venture's bid, the Joint Venture requested from ROAR- 
PLESSEY CG2, ORATION, upon information and belief, a 
New York corporation, (hereinafter referred to as 
ROHR"), a price or bid for the supply and installation 


by ROAR of certain mail handling and associated 


echanization equipment which was part of the work. 


Despite several requests co ROHR for 

! 

mechanization equipment bids, we were totally ignored 
| 

»y ROHR and, in fact, were never furnished by ROHR 


with a bid. 
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caernees Se ee ee ne ERM eae ae eT ee : 
UNITED STATES POSTAL SERVICE on November 21, 1974 and wa 


- ‘ 2 i Best ge re. 
vrenared % yout the venefit of a price for th chani 
Cn ¥ Urge J 

Zzatior work reierre 9 from ROHR 


On ver 21, 1974, the UNITED STATES POS. 


(a Joint Venture) .... $51,480,000.90 | 


54,444,000.00 ! 


| 
ae Fishb2ach And Moore, 
Tncorporated ener is 62,000,000.00 | 
| 
| 
Shortly after the bid opening, we were contacted 


by WILLTAM J.S. SEIGH, who is anc was at the time, a Sales | 


° ’ sh es 5 
to as "WiIEBB'), whose office is located at 


° . . 7 s “ ~ re a aed yn ee 4 . ' 

9000 Alp3 Avanue, Datroit, Michigan. The WEBB Company ts 

enzaced in the business oi manufacturing and installing 
mscantially che same tyne of mechanization equipment manu- 

aektured ard sold by LOHR. | 
! 
' 
fi SEIGU stated to us that he believed that there 
| 


were certain facts, in connection with the bid that was sub- 


26 


mitted by the apparent low bidder, NAB-LORD ASSOCIATES, 
} 
af which he did not think the Joint Venture was aware. He 
t 
further stated that as the apparent second low bidder, the | 
Joint Venture was in a position to challenge the entire bidd+ 


ing arrangement and he suggested a prompt meeting in order to 


acquaint our employees with this information. 


The facts related by Mr. SEIGH to our employees are 


‘simply fantastic. I should point out at this time that these 


material facts were not known to us prior to the bidding. 


There is no cause for me to repeat in detail those 
facts at this juncture because Mr. SEIGH provided the Joint 
Venture with an affidavit, sworn to the 1Cth day of December 


1974, the original of which is annexed hereto as Exhibit ''B". 


In summery, SEIGH alleges that certain persons 
Y> 


previously employed by the UNITED STATES POSTAL SERVICE, 
or its predecessor, prior to 1970, gained irformation about 
the proposed reconstruction of the MORGAN STATION POST 
OFFICE, which would give those persons a distinct advantage 
in evaluating the construction and mechanization work and ir 
obtaining the design contract for this work over anyone who 
| 
did not have this information. A clear violation of the ine | 
| 
tent of competitive bidding rules and regulations. | 
ipparently, after leaving the Postal 


Service, these same persons held themselves out as experts 


in managemeat consultant and design work related specifically 
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to Postal Service contracts of the tyne here involve 


To mate matters worse, apparently, some of. these 


same individuals, after leaving the Postal Service, and while 
operating as independent consultants, were, themselves, hired 


by the designers employed by the Postal Service for the 
ourpose of developing the final construction requirements 
and drawings and specifications for the reconstruction of 


the MORGAN FACILITY, relative to the mechanization wor*. 


These persons, who had worked with PAUL HENDRICKSON, 


| 
| 
| 
1 and Engineering for the Postal Service (1966-1970), 


and thereafter became associated with him as employees in his 


management concern, ultimately became employed by ROHR. 
in fact, became ROUR'S President. ROR, 


through its association with HENDRICKSON and the other in- 


orivy to design information, the seeds of 
- 
ly, been pvlanted during HENDRICKSON'S employment by the 
POSTAL SERVICE and nurtured thereafter until finaliy de- 
| 
! 


veloped, when HENDRICKSON and/or his Group were employed by 


! 
° Orn A eked —prmie . * = | 
tho POSTAL SERVICE'S design contractor, S.W. BROWN & 

| 
ASSOCTATES. 

! 

} 

I feol it is unnecessary to detail to the Court 
| 
‘ 7 LZ y “¥f \ 

tha advantazes that were, created by the fact that 
NUMORLICKSOM and the other named individuals, were privy 


t3 this relevant and material information. Tne SEIGH 


Ci@avit contains several examples of the effect that the 


nemition would offer to a prospective bidder and it 
| 
* 
PO ee 
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would be duplicative of me to simply repeat those allegations. 
On the hearing to be had in connection with this application, 


direct and demonstrative evidence will be produced to subd- 


stantiate SEIGH'S allegations. 


} 
nore | 
In short, it is apparent that HENDRICKSON and/or | 
his Group, from the time of his tenure in the Postal Service | 
until the present, maintained a direct and substantial 
connection with this project at all levels, including pro- 


curement planning, design, management, liaison, and contract- 


ing. 


In the final analysis, SEICH'S allegation, reduced 
to its essence is that, given the information that HENDRICKS® 
KNIGHT, CARGILL and the others obtained prior to leaving the 
POSTAL SERVICE and that which they thereafter obtained 
(especially during the design phase of the work), NAB-LORD'S 
bid, by virtue of their exclusive arrangements with ROHR, 
was tainted with the fruits of the knowledge of the design 


team not available to the other bidders. 


Cn behalf of the Joint Venture, I can also state 
to the Court that, if the plaintiff Joint Venture had had 
the information which we believe is in the hands of ROHR, 
NAB-LORD and their employees, and which was gathered 
primarily as a result of their employment by the POSTAL 
SERVICE and thereafter, by the designer, then the Joint 
YVenture's bid to the defendant, UNITED STATES POSTAL SERVICE, 


sald have been significantly lower and, conceivably, lower | 


than the bid of the NAB-LORD Joint Venture. | 
- 9 - 

~ a ‘ 

( ( 

Ks — : 
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ie] 
ie) 


other relevant facts are correct (and they appear to be con-~ 

sistent with ROHR'S refusa 

Venture), that there has been a grievous violation of che 
| Postal Contracting Regulations, which taints the bid sub- | 
mitted by NAB-LORD, which renders illegal any award to or 
execution of a contract between NAB-LORD and the UNITED 


STATES POSTAL SERVICE. 


Shortly after the Joint Venture became acquainted 
with the tacts related by Mr. SEIGH, it forwarded a bid 
protest by telegram to the defendant, UNITED STATES POSTAL 


SERVICE, attention General Manager Facilities and Building 


Department. (A copy of that protest is annexed hereto as 
i Exhibit "C"). Thereafter, a conference was held on December 


| 12, 1974, at which time, representatives of the Joint Ventur 


met with the Postal Service Contracting Officer, Malvin 


fe —_-—_______(9_ —__- —- -_— 


1 


Ay 


| Beller, and William P. Bennett, Esq., representing the Gener 


Counsel of the Postal Service. 


At the conference all of the tacts 


that had been related to Joint Venture personnel by SEIGH 
and others were revealed to the POSTAL SERVICE and addition- | 


+) 3 


ally, on December 16, 1974, a memorandum was forwarded by 


i the Joint Venture's general counsel directly to the Contract 


ine Officer. (A copy of the memorandum submitted is annexed, 


= 
Oo 
' 
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31 
Thereafter, in ac 
2-407.3 (n), Postal Contracting 
rendered by the defendant, JAMES 


Counsel, 


ASSOCIATES' protest. 


(A 


declared illegal or 


copy 


hereto as Exhibit "E''). 
Our counsel have 
on which a bid may be 
is that the Agency making that 
regulations in the contracting 


of 


award has violated 


Manual decision was 
WILSON, istant General 
ion, denying MORGAN 


Contracts And Property Divis 


that decis 


cordance with the provisions of 


advised us that the primary basis 


an award vacated, 


ts own 


There are at least two regulations which govern 


are known as 


Qur counsel 
these 
Counsel 


Regulations. 


the "Interim Regulations For 


uction 


has not, 


advise 


applicable 


No. 


Fig 


dated June 12, 


thus far, 


Int 


erim 


Service construction procurement (the entire group 


The 


1974), 


been able to obtain 


Postal Contracting 


that an attempt has been made 


to obtain them from the Government Printing Office but they 


have not been 


~% or 
cne hesy 


as to when 


In any case, the Join 
Regulations upon the 

at that time, will provid 
CIYPyY 


sulations 


V antu 


hearing 


Ltt 


e the Court with a full and complete 


available since Oct 


ot the 


ober 1974, 


with no advice 


will be available to the public. 
ure intends to subpoena those 


within application and, 


| 
| 
| 


| 


2 tvo regulations to which If have referred above, 
{ 
-ll- | 
fi ( 
' 
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~"" ' 
the text of which we have been able to obtain ana which bear , 
| 
on the issues in this dispute are 18-505, entitled "Sveci fica- 
tion” and 18-511, "Construction Contracts with Design Archi- ! 
i 
tect-Engineers", are as follows: 
"18-505 (a) The techrical provisions of con- 
: . 2s . P ae Pee i 
struction specifications shall be in sufficient decail ’ 
‘ ? - ; | 

so that, when used with the applicable drawings, bids 


| can be prepared by contractors, material suppliers, 
| and manufactyrers on a fair and competitive basis, 
and construction can be completed without additional 
construction specifications, except those necessary 

to deal with unforeseen conditions or to accomplisn 

| changes during construction. Materials and equipment 
shall be described, where possible, by reference to 

| documents generally known to the industry. The use of 
i specifications and standards shall be governed by 

| Section 1, Part 2.” 

| 

| 


' "18-511 No contract for construction of a project 

| shall be awarded to a firm or person that designed the 
project, except with the approval of the Assistant 
Postmaster General, Real Estate and Buildings Denart- 
ent or his authorized designee." 


The fair inteit or those regulations is, I believe 
'clear, In essence, they provide that construction specifica- 


itions are required to be drawn in such a manner as to provide 


air and competitive basis on which a bid can be prepared and 
'that a contract for construction should not be awarded to a 
irm or person that designed the project. 


In addition to the foregoing two regulations, the 


| 
{ 
| 
| 
Postal Contracting Manual, which is a compendium of all ee 
asing regulations relating to all Postal Service procurement | 


{ 
{ 
! 
i 
\ 
I, 
' 
} 
1, 
| 
| 
|’ 
| 
! 
! 
' 
| 


| (including construction where there is no conflict with the more 
| 
 specteti regulations), contains two additional regulations and 
‘ 

statements of policy which are applicable to the present case, 
' 

iviz.: 


"1-30i1.1 Competition. All purchasing, whether by 
formal advertising or by negotiation, shall be made 
on a conpetitive basis to the maximum practicable 


extent." 
and 


JU. General. It is Postal Service policy: 


(i) To mate all procurements on a comretitive | 
basis to the maxinmim practicable extent ... " 


ae ee 


| 
{ 
| 
i 


45 


COU 


NITY OF BERGEN ) 
( ( 


ies 32 wo 
The Postal Service's decision on the protest 


illustrates, perhaps best of all, the defendants' failure to 


deal directly with the issues at hand, once they were advised 


of the pertinent facts which surround the NA3-LORD bid sub- 


mission. 


As the Court will note from the Decision, no 
attempt was made by the POSTAL SERVICE to deny any of the 
Operative allegations which were presented by the Joint 


Venture in support of the protest. 


The Service, has instead, demonstrated a patent 
naivete and clearly exalted form over substance. In support 


of its denial of the protest, two arguments are offered: 


The first is that HENDRICKSON. could not have used 
information obtained during his Postal Service employment, 
since he left the Service in July of 1970 and the design 
specifications and layout drawings were not developed until 


almost two years after HENDRICKSON left the POSTAL SERVICE. 


That conclusion, I submit, is simply incredible, 


since it is apparent that plans, even if not final, were 


‘developed for the MORGAN STATION FACILITY after the fire in 


' 1957. As a matter of fact, a newspaper article in the New 


| York Construction News of July 15, 1968, indicated that 


a joint venture of architects and engineers, including S. W. 
BROWN & ASSOCIATES, were currently working on preliminary 


plans. A copy of the article is attached as Exhibit "F". 


On August 30, 1971, HENDRICKSON, on the stationery 


92 Nendrickson & Anderson, wrote to Jervis B. Webb Company. 
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STATE OF NEW JERSEY) 


ee Ne 
an — 
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ar 


That letter is referred to in the affidavit of WILLUAM SZIGH, 
syorn to December 19, 1974, at Page 4, but a copy wes not 

annexed to that affidavit. For the convenience of the Court, 
tied 
v 


attached hereto, as Exhibit is a copy of the letter. 


\ While I am mindful of the fact that HENDRICKSON, at the time 
the letter was written, was "selling" himself to the WeBB 
| Company, nevertheless, his letter discloses substantial 
| 
ss + * ! 
 dnformation which indicates that he apparently knew just | 
what the POSTAL SERVICE mechanization requirements were 
| 


actually going to be. It is quite obvious that HENDRICKSON'S 
|| and/or his Group's subsequent participation in the final | 
! design team of S. W. BROWN & ASSOCIATES, could have only 
| materially and significantly buttressed and increased the 


quantum of that very important knowledge anc information. 


In the Vecond argument offered in support of the 
denial of the protest and in order to avoid the thrust of 
Regulation 18-511, and HENDRICKSON'S, KNIGHT'S and CARGILL'S 
ovvious connection and role in the design process, the 
POSTAL SERVICE went even more out of its way to avoid logic 


| and good reason. 


While it is true that technically, if an award is 
' ? 

made to NAB-LORD, a contract will not have been consummated 
- “par -s < -ha Manet A h- $ " 
ly with a firm or person that “designed the project , 
it is equally true that through patent subterfuge, the 


if permitted by this Court, will be obtained, 


Luereby violating the spirit and intent of the regulation. 


7} 


MOre SHNecCLIIcaLliy, CO CNC VYNSsStl OL MY SCECULIECOCLAVI, S&S Sewers sd 


affidavit makes clear, it is apparent 
t sid to MORGAN ASSOCIATES because ROHR 
lved in the Joint Venture through its 


! at with NAB-LORD, and was therefore bound 


to -s of its prime relationships with the 
} 
design STAL SERVICE to NAB-LORD, and no one el: 


now apparent and reasonable to infer 
rew from the proposed joint venture with 
irawal was prompted by Regulation 18-511 


ubeontract arrangement substituted 


hat this behavior, in 
a wilful and deliberate violation of 
ered ta above which require fair and 
on equal terms and which prohibit the 
trnetion project from participating in the } 
n to the exclusion of all other contractors 


t arket place. 


HZ PRESSING NEED FOR_AN INJUNCTION: | 
hag Sea Fe 
med by our counsel that, in order for aie 
‘;unctive relief that we have requested, | 

' 

-jteria must be satisfied: | 
fhac the plaintiff has a strong | 
' 


likood of prevailing upon 


the merits: | 
SRS ES Sete 


nent respectfully submits that based 


a: Ew 


foregoing, and the substantive violation of fae 


wns referred to above, that it is likely chat th 


LS 


inti€£’ will prevail upon a trial of this action; 


B That the plaintiff would be 
irreparably injured without Ee 
granting of injunc tive relie 


Your deponent respectfully submits that the 
Llity of inivry to us is indeed significant, since the 
ind execution of a formal contract cannot be compen- 


by damages or any other legal remedy. 


C. That the injunctive relief regue _reque ested 
would not er eiatte | wat cen ene 
persons: 


insofar as the possible injury to other persons 
1ed, the plaintiffs have recently received a reques! 


UNITED STATES POSTAL SERVICE that we extend tne bid 


‘2 period (which was to expire on or about January 


175), for an additional period of thirty days. By a 
? ’ / 
dated January 9, 1975, we granted the extension to the 


SERVICE and upon information and belief, the other tu 


1ave aiso done the Same. 


It would appear then that there is no possibility 
mice aecruirg to the POSTAL SERVICE for at least 
ind, if the application for injunctive relief 

not he dacidad within that period of time, a further 

the POSTAL SERVICE 


tld be requested. At the worst 


DY tAais Cibhe; tHe Vy Ve Hey syste soe 6S 2S wwe 


~" 
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| 

' 

‘ 

| 

' 

! 

t 

ject. A small price to pay, your deponent submits, to | 
integrity of the contracting regulations which are' 
! 

| 

this case. | 


bD. That the public interest will not be 
significantly harmed: 


Again, your deponent would submit that the sanctity 
dding process and the public's interest in maintain 
‘e2 and competitive market place, more than outweighs 
1art delay which may accrue to the POSTAL SERVICE in 


nencing the construction project. 


In this connection, the Joint Venture's attorneys 
repared to do all that is necessary to immediately 
depositions requested as part of the present 
m short notice and cto thereafter, proceed with 


r of the application for temporary injunctive 


THE APPLICATION FOR A TEMPORARY 
RESTRAINING ORDER: 


the Court can appreciate from the tenor of this 
ind the position thus far taken by the POSTAL 
ry ii entire proceeding could be easily and entirely 
the Service were to make the award to NA3-LORD| 
id thereafter, to promptly execute the construc- 
ict. It that is accomplished and the Court should 


iy find the award to have been illegal, the damage 


soon as physically possible. 
| 
| 
| 
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inmade", would be significantly greater. Because of the 
oing circumstance, it is vitally important that a 
temporary restraining order be granted to the plaintif! 
order that all parties remain in a status quo position until 


an adjudication can be made of the remainder of the applica- 


tion for temporary injunctive relief. 
| THE APPLICATION FOR DEPOSITIONS: 


While the facts disclosed by SEIGH, together with 


the proof which we have thus far been abl< to assemble, 
would appear to be sufficient to initially support the 

, | 

application for injunctive relief and in particular, the | 

} 

need for a temporary restraining order, we believe that there! 

| 

| is substantial additional evidence which should be developed | 

i 


| €or the hearing to be held in connection with the application 


for an order for temporary pehumieh ce 
n order to further develop the evidence required, | 
| we have requested the Court to order the immediate deposition 
py oral testimo , ut certain critical witnesses. We believe 
| 

| the narrative of events thus far clearly demonstrates the | 
''naed for those depositions. Specifically, our request is | 
| made to develop the following information: | 
| 

i From Messrs. HENDRICKSON, KNIGHT and CARGILL 

the exact extent of their familiarity with the MORGAN 


! 
' 
{ 


} 


Project prior to 1970 and thereafter; in particular 


, ' 
their knowledge of the construction and mechanization } 
{ 

roqiiraments that had been developed prior to that 


‘ 
~ 
CO 

! 


ne ifievn of Siawamet rmvoatildahin + 


s fr 268 Y f rita . 
\ 
~ 
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date acd thereafter, during their association wit 


the design tean. 


2. From the defendant, UNITED STATES POSTAL 
ERVICZ, a complete examination of all of the facts, 
in particular, from 1957 until the present, concern- 
ing the planning, design and construction of the 
| MORGAN FACILITY. This examination is of particular 
importance, in view of the POSTAL SERVICE'S complete 


silence in this matter, except for the bid protest 


decision which, rather than standing as a denial of 


rt 
aA 
® 


operative allegations made by the plaintiff only 
‘ > ‘ 4 


avoids the issues with an unreasonable formalisn. 


br 3. The depositions of NA3-LORD ASSOCLATES 


and ROER-PLESSEY CORPORATION with particular reference 


to the proposed bidding arrangements and contractual 

| } 

matters, both tentative and complete, that existed } 

| - : Pe : ; . 
yetween NAB-LORD and ROHR prior to the bid opening 
and in contemplation of an award. 

' 

| 

4. S$. W. BROWN & ASSOCIATES, with particular ’ 
reference to their relationship with PAUL HENDRICKSON. 

In this same conne tion, it is, of course, relevant 
and important to determine from all of the witnesses, the 
extent to which the information possessed by HENDRICKSON, ; 
KNIGHT and CARGILL, that was obtained either during their 
moloyment by the 1 ISTAL SERVICE, or by the Project Designer, 

3, in fact, passed on to NAB-LORD ASSOCIATES, prior to tue 
| 
' 
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As I have pointed out to the Court, plainti€z 


is prepared to commence these depositions without delay 
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; witnesses involved, in the hor. that the entire proceading 


+ 
(p 
= 
ty 
ia 
~ 
nt 
¢ 


may be brought on for a speedy adjudication ont 


I CONCLUSION: | 


and that its application for injunctive and other relief 


5 
wn 
=o 


mmediately required, for all of which relief requested | 


herein, no previous application has been made to any other 


| tion be granted in all respects, tozether with such other a- 
! 


Saat be PS pe - s 
| further relief as to the Court may seem just, prover and 


| equitable in the premises. 


| 

| 

ANTHONY M. DINALLO 
| 

| 

| 

| 

| 

| 


Svorn to before me this 


L3th day of January 1975. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEN YORK 
iat regen oh leg Secor dear Meh achony Dive et ag hceye gies ety as 


Juacteé Painacic 
MORGAN ASSCCIATFS, a Joint Venture of Civil Action 
TERHINAL CONSTRUC TION CORPORATION, File No. 
THe DIC CONCRETE COR RPORATION, a 1S iv. 
UNDERHILL CCNSTRUCTION CORP. and 
NAGER ELECTRIC COMPANY, INC., 


rh 


Plaintif 
: COMPLAINT 


Vv. 


UNITED STATES POSTAL SER Ey 
T. KLASSEN, POSTMASTER GENERAL, 
JAMES J. WILSON, Assi 
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Plaintiff, conplaining of the defendants, by ‘ 

M. CARL LEVINE, MCRGULAS & FOREMAN, its attorneys, alleges: 
ie At all times hereinafter mentioned, plaintité 

was and still is a Joint Venture consisting ot TERMINAL 


CONSTRUCTION CORPORATION, a New Jersey corporation, THE Dic 
CONCRETE CORPORATION, a New York corporation, UNDERHILL COCN- 
STRUCTION CORP., a New York corporation, and NAGER ELECTRIC 
COMPANY, INC., a New York corporation, said Joint Venture 
having its principal place ot business c/o TERMINAL CON- 


rn 


STRUCTION CORPORATION, State Highway #17, Wood- 


STATES POSTAL SERVICE was and still is an independent 


H nt of the Executivea Branch of tho Governrmant 5 


! 
| 
2 At all times hereinafter mentioned, UNITED | 
| 
| 


Tn ' whanaAaver vou are IAVV2vev 2h S| eee 


the United States. 


Le At all times hereinatter mentioned, the defendant, 
> ? 

} 

FLIER T. KLASSEN was and still is the Postmaster General o: | 
} 

| 

' 


the United States. Said defendant is mad2 a party hereto 


fu. 


because the contract hereafter described may be awarded and 
| 

if awarded, will be awarded and executed under his direction 
and control. 
| 
4. At all times hereinafter mentioned, the defendant’, 


| 
| 
JAMES J. WILSON, was and still is the Assistant General 


Postal Service. Said defendant is made a party hereto because 
he is in direct charge, under the Postmaster General, of 
awarding the contract and acted on the bid protest hereafter 


referred to. 


2 Upon information and belief, at all times herein- 
after mentioned, NAB-LORD ASSCCIATES was and still is a Joiat 
Venture consisting of NAB CONSTRUCTION CORP., a New York 
corporation, and LORD ELECTRIC COMPANY, INC., a Delaware 
corporation, with its princip: 1 place of business c/o LORD 


ELECTRIC COMPANY, INC., 45 Rockefeller Plaza, New York, N.Y. 


6. Jurisdiction of this Court is invoked pursuant 


to 39 U.S.C. §409.(a); 28 U.S.C. $1339; 28 U.S.C. §1331; 


That heretofore and on or about August 26, 1974, 


the a :daat, UNT'EO0 STATES POSTAL SERVICE, acting by and 
throus’: its General Manager, Facilities Procurement Division, 


meanbhibtiean aAAvantana noseeessed bv the apparent 10w plaaer 
{ ( 


— — 
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+ 


“Real Estate And Building Danartment, issued an Lavitation For 


Bids, known as Invitation No. R.E.B. 74-8, for the general 

| 4 ¢ _— = — Pa . 

reconstruction of the UNITED STATES POST OFFICE, MCRGAN | 

| r 
t 


"STATION, New York, New York; more particularly described in | 
|; the said Invitation, to the true terms and conditions of wad 
|, Invitation For Bid, and the plans and specifications accompany 

| 


said Invitation, the plaintiff begs leave to refer upon 


‘the trial of this action with the same force and effect as if 


same by reference. 


RVICE, in connection with the aforesaid 


op) 
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. 8. That bids were opened by the defendant, UNITED : 
Invitation, on November 21, 1974, and on said opening the | 


following were the bids: 


rf ws NAB-LOZD ASSCCIATES (a Joint Venture) 
} $51,480,000.00, 


Zs Plaintiff, MORCAN ASSOCIATES (a Joint Venture 
$54,444,000.00, ti 
! 3. Fisnbach And Moore, Incorporated, 
\ $62,000,000.00. 
i; 

H go. Upon information and belief, the apparent low 


bid submitted to the UNITED STATES POSTAL SERVICE by NAB-LOR 
| ASSCCIATES, was arrived at, in substantial part, by the use : 
of relevant and material information obtained by NAB-LORD 


ASSOCIATES from individuals formerly employed by the UNITED 


STATES POSTAL SERVICE or its predecessor in interest, and | : 
from individuals of the design firm engaged, directly or | 
L 


56 
~ 


to the 


ink you can appreciate my point. The 


Po ae her he anoesent. 16n bicuer 


' 
tand relevant information obtained by NAB-LORD ASSOCIATES 


43 


und relevant information was not made available by the UNITED 


STATES POSTAL SERVICE to the plaintiff or other bidders. 


10. Upon information and belief, that tne material 


iimparted to the said NAB-LORD ASSOCIATES, a competitive bidd- 


“ing advantage with respect to the Invitation For Bids referr 


rh 


||co above, which was not otherwise made available to plainti 
lor other bidders, 

it 

H 11. That the foregoing was accomplished with the 
Nira didi direct or indirect, of the UNITED STATES POSTAL 


:t ot 


‘SE ERVICE and under such circumstances as caused the bid sub- 


i} 


\ 
mitted by NAB-LORD ASSOCIATES in response to Invitation No. 
IR. E.B. 74-8 referred to above, to be tainted and further 

| 

violated the purpose and intent of the compatitive bidding 


lrules and regulations. 


H 12. Upon information and belief, in violation of 
‘appropriate contracting regulations, applicable rules, regu- 
lations and statutes, the defendant, UNITED STATES POSTAL 
|SERVICE, intends to award the contract, described in the 
iInvitetion of the MORGAN STATION POST OFFICE FACILITY to 


the apparent low bidder, NAB-LOR2D ASSOCIATES. 


13. That the plaintiff, after first receiving informa- 


-fon on November 27, 1974 concerning the infirmaties surround- 


ing the bid submitted by NAB-LOR3D ASSOCIATES, duly protested 
© J ? Vs 


against the possible avard of the contract to the apparent 


7 y ' ; ° ‘ . T ,° A ~crve Cal ~“ 
ow bDidder, NAB-LOUAD ASSCCIAT&S. 


“ 


: 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


as ’ ' 


14. Thereafter, by a decisioa of the defendant, 
JAMES J. WILSON, Assistant General Counsel, Contracts And 
Proparty Division, United States Postal Service, acting on 


behalf of the defendant, POSTMASTER GENERAL ELMER T. KLASSEN 


f,! 
and the defendant, UNITED STATES POSTAL SERVICE, the plain- 


F's bid protest was wrongfully, arbitrarily and capricious- 


| ly denied, and in violation of the aforesaid regulations, 


rules and statutes. 
3, That plaintiff has no adequate remedy at law. 


plaintiff demands judgment as: follows: 


A. that the Court restrain the defendant, : 
1 UNITED STATES POSTAL SERVICE, and the defendant, 
POSTMASTER GENERAL ELMER T. KLASSEN, their agents, ay 


representatives and employees, from awarding, or 


if 


if previously awarded, from entering into a 
contract with NAB-LORD ASSOCIATES for the con- 


tract described in the Invitation, during the 
| 
| 
| 
| 
| 
| 


I pendency of the trial of the within action; 


} Bi that the Court permanently restrain the 

1 

i defendant, UNITED STATES POSTAL SERVICE, and the 

defendant, POSTMASTER GENERAL ELMER T. KLASSEN, 
their agents, representatives and employees, 


> 


from awarding and, it previously awarded, from 


entering into a contract with NAB-LORD ASSOCIATES 


Ps for the contract described in the Invitation; 


+ 
ELMER T. KLASSEN, acting by and through their | 
| 

- 5- : 
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azonts, representatives and employees, to awurd 
the contract described in the Invitation to the 
plaintifi and enter into a contract with the 


£F pursuant to its bid; 


j D. that if award is not directed to be made 
eq nial itF. that def ants be di ted tc 
to plaintitf, that defendants be directed to 


| 
! reject all bids and re-advertise for new bids 
} 
| 


for the contract hereinabove described; 


E. that the Court award to the plaintiff | 
; the cosc and disbursements . < this action; 
F 
| | 
{\ * . . c . 
}} Fs that plaintiff have such other and 


further relief as to the Court may be just 
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| M. CARL LEVINE, MORGULAS & FOREMAN 
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Member of the Firm 
Attorn-ys for Plaintiz 
MORGAN ASSOCIATES, a Joint Venture, 

| 
Office and Post Office # | 
-747 Tonird Avenue | 
New York, N. Y. 10017 

(212) 4759-1720 | 
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STATE OF NEW .TERSEY) 
)SS 
COUNTY OF BERGEN ) 
I, William J.S. Seigh, Sales Engineer of Jervis B. Webb t 
Company, having an office at 9000 Alpine Avenue, Detroit, Michigan, 
being duly sworn, on my oath, depose and say that to the best of ' 
my Knowledge and information: 
| 
1. Paul Hendrickson was employed with the U.S. Postal Depart- | 
| 
ment at least from approximately 1960 through September, 1970 and 
held the position of Deputy Director of the Bureau of Research 
\ 
and Engin ering, Office of Research and Engineering. 
; | 
iP 2. That while Paul Hendrickson was employed with the Post | \ 


,Office Department, plans were being developed for the refurbishing 


and remodernization of the Morgan Station Post Office facility 
located in New York, New York. 


5 


The Morgan Station Post Office was subject to’a fire and 


suffered material damage during the year 1967. . Subsequent to the 
fire, the Post Office Department commenced the implementation of 
plans, specifications, and designs for a new preferential mail 
facility relative to Morgan Station. . 

The postal department engaged a joint venture of architects 
and engineers consisting of Edward Durell Stone and Associates, 
principal architects, Frederic R. Harris, Inc., engineers, and 
Ames Associates, associated architects-engineers, to work on the 
‘plans for Morgan Station. S.W. Brown, consulting engineers, was 
to be responsible for the mechanical and electrical engineering work. 


To the best of my belief, and, in my opinion, Paul Hendrickson 


was ina definite position of being privy to this information 


regarding the planning and development of the remodernization and | 


Wf ' 
design mechanization relative to Morgan Station. 
t 
The postal service, some time during the year 1970, after 
evaluating the cost and all other relevant factors, decided to 
Ly ‘ 
9 postpone any further implementation of these plans until the bulk 


mail facility program (which was then being develcped) was furt 


¢ 


( ( 
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refined, after which they could concentrate and gi. further 


direction with respect to Morgan Station. 


3. That some time during the latter part of the year 1970, ' 


Paul Hendrickson resigned from the postal department and operated 


as an independent and held himself out as a management consultant 


relative to work related to the U.S. Post Office Department. 


4. In or about June of 1971, the Post Office Department elected 


to advertise and invite approximately six companies associated 


‘with the manufacturing and installation of material handling 


systems to compete on Phase I for a contract for the design of t 
mechanization portion of the Morgan Station Job (and, more spec- 


| 
ifically, for the alteretions of the Morgan Station Facility). 


My company, Jervis B. Webb, was among the six competing 
companies. 
,; 5. One of the organizations competing for the design contract 
was entity called Butz Engineering Company of Azazu, California, 
‘hereinafter referred to as Butz. In this connection, Butz assoc- 
iated itself with a design and engineering oriented management 
consulting firm called Unidex, with the expectation that Unidex ; 
would be able to assist it ir preparing the design for the proposal 
for the mechanization portion of the Morgan Station Job. Unidex ; 
engaged Paul Hendrickson to assist it in this endeavor. 

It is my understanding that Clarence Butz, President of Butz , 5 


Engineering Company, had a falling-out or disagreement with Paul 


‘Hendrickson and Butz then severed his relationship with Unidex. ‘ 
6. Paul Hendrickson, some time thereafter, approached my ‘ 
y i 
firm and, more specifically myself, by telephone, and said that he 
‘had information that, of all of the bidders for this design ; 
contract, Jervis Webb would not be one of the two successful bidders 
(it being the intention of the postal departinant to select two of 

i 
the six design manufacturers); however, although he knew that this : 
matter concerning the selection of bidders was just about finalized ed 


within the postal department, he nevertheless implied that, with 


his help, Jervis Webb coule become one of the two sel scted bidders. 
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= a 
‘ifically, to the best of my recollection, I reca)l 


having received a telephone call froin Paul Hendrickson wherein he 


stated to me that we were not one of the two companies selected; 
that the postal department was about to award design contracts to 


the firms of Butz and Rapistan. 


This came as a surprise to me because we had every reason to 


|believe that we were going to be one of the two companies selected. 


Paul Hendrickson said that if we engaged him, he could be j 
' ! 
: 
very helpful to us in this regard. We then engaged Mr. Paul ' 
' Hendrickson. 
; | 
Paul Hendrickson then suggested that we protest the bids { 
\ | 
Submitted and any award to Rapistan and Butz because we were not } 
| } 
afforded the opportunity to submit full and detailed information 
‘on the qualifications of Jervis B. Webb Company. | 
. \ 
The postal service granted this protest and gave us, as well 
as all of the other bidders, additional time to supplement the | 
proposals previously submitted. Webb was then awarded one of the }| 
, | 
two design contracts. The other entity that received an award | 
} 
was the Butz Company. ' 
; ' 
{ 
I might add, however, that our protest was prepared by our ' 
. . . . | 
attorneys in close association with Paul Hendrickson. ; 
t 
7. Webb and the Butz organization were then selected to : 
i I 
, ' 
5 !compete for an engineering contract for Phase I, Phase II being 
the fabrication and installation of the mechanization system. 
® H 
Pe I might point out at this time that both companies were 
selected to perform Phase I wort; namely, the engineering design | 
concept of the facility; ‘that 1s to Say, both entities would per- | 
\ 
form the engineering and design (and be paid for their work) and 
then upon completion, the postal se rvice would select that design | 
‘which was more beneficial to the Government. 
tot However, I might back-track at this point by stating that \ 
{ 
Leo J. Anderson, former Director of Process Engineering for the 
Post Office Department, Ollie E. Knight and Thomas Cargill, both 
\ formerly employed with the postal department in an engineering 
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Although when 


of Hendrickson and 


‘Hendrickson, and Anders 
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Nerote to me on the statione: 
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ing me le we would have a 


of the work. 


| 

ibe a rather formidable 
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he technical and 
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By this time, the Corp of Army Engineers had already been 
engaged by the postal ad ment to manage postal construction. , 


In this connection, in November of 1972, Paul Hendrickson 
called me and informed me that S.W. “Brown Associates was going to ; 
get the design of the Morgan Post Office as an architect-engineer 
and that Paul Hendrickson will be working with Sy Brown. 


The Corp, in or about January, 1973, gave the architectural, 


engineering and design contract for the building and mechanization 


rh 


of Morgan Station to a joint venture of architects and engineers 
consisting of S.W. Brown & Associates, Ames Associates, anc 
‘Frederic R. Harris, Inc. 

S.W. Brown Associates, consulting engineers, was assigned the , 
design of the mechanization system by the joint venture. 

Ollie E. Knight and Thomas Cargill, employees of Hendrickson i 
and Anderson, were, either individually or as employees of Hend- 
'rickson and Anderson, engaged in a design capacity by Sy Bro 1 
Associates to perform the design work for the mechanization portion 
of the Morgan Station Job. To the best of my recollection, they 
were engaged and working on the drawings commencing in the early 
part of 1973 and working continuously thereafter until final 
approval and acceptance by the Government; the Government contract 
drawings which were submitted to all bidders bear the date Marcn, 
1974 and show the initials O.E. K. and T.C.C., which I firmly 


believe to be the initials of Ollie FE. Knight and Thomas C. Cargill. 


; 
- | 


On April 10, 1973, Paul Hendrickson (on Hendrickson, Anderson, 
Inc. letterhead, the entity which was the successor in interest to 
Hendrickson and Anderson) notified me by 17tter that he had acc- 
epted the position of President of Rohr-Plessey to be effective 


some time during the month of April, 1973. 


In this connection, Leo Anderson, Ollie E. Knight, and 


Thomas C. Cargill maintained employment with Paul Hendrickson and 


I believe, but am not sure, became employees ol ROhr-Plessey; in 


any event, there was def initely some employer-employee relations! Lp 
4 ’ ‘ 


between Anderson, Knight and Cargill on the one hand, nd Paul 


Hendrickson and/or Rohr on the other. 


nn Sas 


STL PLE AM EES TOPE EES MSIE ~ bit ESE SN EI CAE RB MTEL IT TIO PDN I CLE BITES EPS TN BIS SS REL ERE EIT SRT 1G BEEN. FE ATSR SS SE REESE BABE LEE COSI SF ARLE EE SIS SPC SS RTH 


( ( 
~ - — 
Ollie E. Knight and Thomas C. Cargill were employees and/or 
ssociated with Paul Hendrickson at the time they were working on 
the desic¢n pe -tion of the mechanical handling system f€.r the 
postal department; continued to do so after Hendrickson's connect 
with Rohr-Plessey; and continued thereafter until finalization 
the government plans and specifications relative to this job. 


9. On September 17, 1974, Paul Hendrickson, in his capacity 


as President of Rohr-Plessey, called me and informed me that Rohr 


was gOing to joint venture the Morgan Station bid with Lord Electric 


Compan: and that he would like us to join them. We refused. 


e 


He said to me at this time that "if Webb joined us, we would } 
eliminating Rohr's competition, if any." 

10. In a casual conversation had somewhere between September, 
1974 and the opening of the bids on this job, I spoke to a Mr. Jin 
Coner, a knowledgeable control man employed with Lord Electric, 
who confirmed my suspicions and the rumors in the industry that 
Lord Electric Company was joint venturing this job with Rohr- 
Plessey. 

It was common knowledge in the industry that there was going 
to be a joint venture agreement between Nab. Construction Company, 
Lord Electric Company, and Rohr-Plessey. 

ll. On November 25, 1974, I received a telephone call from 
Harry Golinger, Vice President of the New York Office of Lord 
Electric, and, among other things, I told him that I was very sur- 
prised that the joint venture did not include Rohr-Plessey. 

He informed me that up until two weeks prior to the bid 


»pening date, there was, in fact, a proposed joint venture of Nab, 


Lord and Rohr and that thev were very surprised when Rohr-Plessey 


informed them approximatei,’ two weeks ago that they would not be a 


member of the joint venture. 


Harry then told me that Plessey-Rohr bid as an exclusive 


subcontractor to Nab and Lord, with the agreement that if the 


joint venture of Nab and Lord won the contract, Rohr would receiv 


the contract for the mechanization. 


: 3 issociat i Lth Poh: 
~ ~~ 
Plessey s in a position f having available to it ery mater 
information which was not available to other bidders and which 
would most definitely have a direct bearing on the amount of th 
proposal 
B ise of Hendrickson's backyround with th tal servic 
ind, more importantly, | wise ( Messy Knight and Cargill’ 
direction of the preparation of the government design drawings 


;Plessey was in a position of being familiar with the general la 


and condition 
i 


of the structure itself, of having available to 


{ c 


L 


being familiar with the design of the mechanization system, 


jof which would most definitely put them in a position of havin 
a 


“unfair competitive advantage over the other bidders. 


were most definitely in a position of having available to them 


very meticulous and detailed engineering information for the ti 
I} 


i} ~ 


‘vould require an excessive amount of engineering work and actually 


| 
‘involve getting into the job itself. 


' 


_———— 
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specifications for the mechanization portion of this job, Rohr- 


+ 


| substantial engineering information relative to this job as well 


all 


Inasmuch as employees of Rohr-Plessey and/or Hendrickson were 
jiinvolved in the engineering of this job From its inception, they 
| 


+ 
4 


scope of this job, including each and every system of the mechan 


Moreover, many items cannot possibly be shown on the drawings 


be obtainable by a detailed engineering study which 


a 


‘salle C 
= se ~ 
There are a countless number of items which require detail 
design and which can only be determined after exhaustive and 
detailed engineering work is performed. 
However, I will attempt to expound upon a few of such areas. 
The specifications state that certain conveyors muct be abl 
to carry both letter and flat trays and also be able to read and 
write codes on the two trays within the same conveyor system. 
To my knowledge, this has never before been done. However, 
I feel that given sufficient lead time to prepare the necessary 
engineering work, a proper control system could be in fact devised. 
‘It is obvious that there was not enough time available prior to 
the bid @ate for such work to be performed. 
However, Rohr-Plessey (for the reasons outlined above) was in 


a position of having ample time and opportunity to determine an 


economical solution in this regard. Their personnel were respon- 


i 
sible for the requirements of the specifications pertaining to this 
function and were in a position to avail themselves of this 


competitive adva.. age. 


Moreover, Section 5A of Division © of Volume I of the technical 


R 


ions (and, more specificaliy, Subdivision 8 thereof 


specificat 
entitled "Performance Specification for Construction of Ceiling- 
Framing Panels for Support of Mechanization Loads and Lookout 
Galleries in the Second through Sixth Floors") places on the succ- 
essful bidder the total responsibility for the design, fabrication 
and erection of the structural steel framing to support the 
imechanization and lookout galleries and places the responsibility 
‘on the successful contractor of retaining a "licensed professional 
engineer" to design this wor k and coordinate all of the subcontract 
discipline: 

Subdivision 12 of Section 5A states that the successful con- 
tractor «ust include, in his proposal, payment for furnishing all 
of the engineering, plant, labor, materials, equipment and inci- \ 
dentals necessary to design, fabricate and erect the specified 


. . ’ a ? } 
tru ural steel, including tt! 


1@ preparation of ceslgi na SRoOp 


‘ ° toby cr 
/ 
ONnLer ite cne }ow} 
wre 1 } 
@) tion the first C of tl specifications has lots 
; 
of sketches indicating structural steel Layouts. Is this:a guide- 
| 
. 3 } 
line on ho to do it? Should the ontract be bid based on volum 
| 
of steel indicat on th tches? (meaning the sketches 
| 
' 
referred to 1 the Appendix to Se 10n 5A) ; 
| 
Answer the total nnage required 1S the responsibility of 
' 
- the bidder : 
The above places total and complete responsibility on the 


>termine the extent and the exposure it 


os 
oO 


successful bidde 
would have in furnishing the structural framing for the entire 


i;system. 
Further, according to the specifications (as well as the 
he pre-bid conference), the bidders are not 
ll permitted to rely upon-the design drawing: contained in Appendix A 
1€§ Section SA. The bidders are informec that they shall have the 
responsibility to determine the size and exact locations of 


U 


jrequired structural components and that the informational materia] 


ipresented in the drawings contained therein (i.e., Appendix A) 1s | 
intended to serve as a guideline and merely represents “suggestions 
| 
| } 
lrelative to framing and connections. | 
' 
It is a possibility, and I believe in this case probable, | 
\ 
ithat the design information Cc: cained in Appendix A is overde signed 
| | 
iand perhaps materials more economical could be substituted for | 
lthat “suggested” in Appendix A. However, one could not possib 
¢ : e\ 
know about this until the completion of detailed engineering 
| 
| "4 
| subsequent to any award of contract 
For example, the specifications clearly state in Subdivision 
| 
1} ° 
Weds that the members appearing in said Appendix A are admittedly 
|! j 
| | 
| uneconomical; however, the other bidders would have to nevertheless 
: 
govern themselves accordingly and reflect the same in their pro | 
| ) 
|posals, whereas a party who 15 privy and in fact actually involved} 
F 7 errare | ~ 
in the preparation of this requiremen jin the specifications would 
' . | 
Pr definitely be in a position of knowing whether or not to rely | 
~ 
| 
on the same for bidding purposes or whether or not the same was | 
| | 
lin fact purposely designed that way to lead other bidders astray. | 
' 
i 
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j In um, whenever you are 
specification, there are certa 

your proposal (costs which 


and discounted by a party who 


C 


~—* 
involved in a performance type of 
in costs that must be provided for 
could very well have been avoided 


is in a position of having available 


to it complete and exhaustive engineering and design information). , 
Since Rohr-Plessey and/or Hendrickson's personnel were involved 
directly with the mechanization design of this project, they, anda 
any bidder directly associated with them, would have an obvious | 
. 
unfair competitive advantage over the other bidders. 
Moreover, they also were in a position of having available 
ito them very @eatailed working drawings not available to other 
‘bidders and which obvious’y must represent a very significant seal 
: item to the other bidders. | 
“ It can be logically presumed that persons involved with the 
design of this system over an extended period of time would have 
information which was much more precise than that called for in 
che specifications. 
A person responsible for the preparation of the government 
design drawings would know, or at least be in a position of picoakeee 
‘whether or not they could accept the design ‘concept contained j 
within the specifications at face value, whereas bidders not privy 
. "to this information would have to make their own independent 
judgment in this regard. 
If all of the bidders were in a position of having this 
engineering and design information available to them, they woul 
. | 
‘be in a position of knowing whether or not they could rely on the 
drawings and information materials contained within the speclilca~ | 
pea tions for bidding purposes. | 
| Not having this information available, means that the other 
bidders and their subcontractors would have to bid this job as 
they in fact see it rather than relying op the drawings and 
informational material contained within the bid documents. More- 
wer, if they were to rely on this information, ttiere 1s still the 
~ possibility that the drawings may, 1 i . D sigr 


which obviously could lead the 


-10- 


m astray. 
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I think you can appreciate my point. The whole key to the 
competitive advantage possessed by the apparent low bidder 
(through its association with Rohr-Plessey) is that they had this 
detailed engineering and design work available to them for a very 
long period of time and were in a position of knowing the actual 
condition of the structure itself, all of which is invaluable, 
to say the least, especially in connection with an altesation job 
such as this. 

The specifications state that certain postal service property 
will be furnished to the contractor for installation. 

Since the cost for this installation work could be very sig- 


nificant, my company was very anxious to determine exactly what 


type of equipment was to be furnished; however, in certain instances 


we were unable to obtain any information other than the estimated 


‘weight of such equipment. 


This precluded any detailed judgment relative to the installa- 


SG 
tion hours required for this type of equipment. 

However, I am reasonably certain that this information con- 
,cerning this type of equipment, etc. was surely available to the 
design group working on the engineering phase of this job. 

In sum, the most important factor involved in a performance 
type of specification such as this is the engineering analysis of 
the performance requirements, which obviously cannot be complet 
until after award of the contract; however, Since Rohr's people 
(a:'d therefore the Nab-Lord alliance for the reasons outlined 
above) were the designers and engineers of this operation, they ha 
ample information and time to determine not only what would be 


required or necessary but also what should not be so necessary Or 


required. 


All of the above, in my opinion, clearly demonstrates that ther 
was very material information aval able to the apparent low biddet 
! 


which afforded them an unfair competitive advantage over the other 


bidders. Coke | y o/ ja Ang sa 


“William / 


and subscribed to 


Sworn 


sds aed cae 2! cay ROBERT GILSON 
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THIS MAILGRAM IS A CONFIRMATION COPY OF THE FOLLOWING MESSAGE} 


2017772500 NL TOMT PASSAIC NJ 377 $129 O421P EST 
PMS US POSTAL SERVICE GENERAL MANAGER FACILITIES AND BUILDING 
. DEPT, OLR : 
me 6 RM 68965 « «475 WEST LIENFANT PLAZA 8H 
WASHINGTON OC 20260 
THE UNDERSIGNED MORGAN ASSOCIATES 
A JOINT VENTURE WHICH SUBMITTED A BIO ON INVITATION R,E,8, 748 
FOR THE UNITED STATES POST OFFICE MORGAN STATION NEW YORK HEREBY 
PROTESTS THE BJO SUBMITTED BY NABsLORD ASSOCIATES, 
IT 13 OUR PRESENT INFORMATION THAT PAUL HENDRICKSON PRESIDENT 
OF ROHR@PLESSEY, WAS FORMERLY EMPLOYED WITH THE UNITED STATES 
POSTAL SERVICE IN A SENIOR POSITION AT THE TIME THE NATIONAL 
BULK NAIL FACILIYY PROGRAM WAS IN ITS PLANNING AND DEVELOPMENTAL 
STAGE CINCLUDING THE BULK MAIL FACILITY PROGRAM AT MORGAN STATION) - 
AND WAS ALLEDGEDLY IN A POSITION OF BEING PRIVY To SUSSTANTIAL 
KNOWLEOGE AND INFORMATION UNAVAILABLE TO OTHER BIDDERS, KEY 
EMPLOYEES OP HENDRICKSON. AND ROHR#PLESSEY WERE EMPLOYED BY THE 
DESIGN FIRM WHICH WAS COMMISSIONED BY RESPRESENTATIVES OF THE 
b POATAL SERVICE TO PERFORM AND DESIGN AND ENGINEERING WORK FOR . 
THE MECHANIZATION PORTION OF THIS PROJECT, THESE INDIVIDUALS si 
WERE PRIMARLIY RESPONSISLE FOR THE ENTIRE DESIGN AND ENGINEERING 
FOR THE MATERIAL HANDLING SYSTEM AT MORGAN STATION AND WERE 
PRIVY TO INFORMATION NOT AVAILABLE TO OTHER BIDDERS AND THESE 
PERSONS WERE THEN ANO ARE STILL NOW KEY EMPLOYEES OF ROHR=PLESSEY 
ANDO OR HENDRICKSON, THESE INDIVIDUALS INITYALS APPEAR ON THE 
FINAL GOVERMENT CONTRACT DRAWINGS RELATIVE TO THE MECHANIZATION 
PORTION OF THIS PROJECT, 
IN ADDITION WE ARE INFORMED THAT ROHR=PLESSEY REFUSED TO SUBMIT 
PROPOSALS OF ANY KINO FOR THE-> OF FOQMENTION MECHANIZATION TO 
ANY OTHER BIDDERS ANDO ONLY SUSMITTEO A PROPOSAL TO NAB eLORD 
ASSOCIATES WITH THE UNDERSTANDING IT WOULD NOT SUBMIT ANY PRICE 
TG ANY OTHER BIODERS ANO WOULD BE ITS SUBCONTRACTOR ANDO OR PART 
OF A JOINT VENTURE, ANY ATTEMPT TO AWARO THIS CONTRACT TO NAB*LORD 
ASSOCIATES WOULD REWARD THE JOINT VENTURE AND ROHR~PLESSEY FOR 
ITS UNFAIR COMPETITIVE ADVANTAGE ALL OF WHICH IS APPARENTLY 
A OLRECT ANDO SUSSTANTIAL VIOLATION OF THE FAIR AND OPEN PUBLIC 
COMPETITIVE BIODING LAWS TQ THE DETRIMENT ANO CONTRARY TO THE 
INTERESTS OF THE POSTAL SERVICE, THE OTHER BIDDERS AND THE GENERAL A 
PUSLIC. MORGAN ASSOCIATES BID WOULD HAVE BEEN SUBSTANTIALLY ‘ 


Gat 1 Be union a Mig jora 
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>» 


® UNITEDS 
Hs 
| ¢ 

© 3tau3as 


LOWER HAS IT AVALILABLE THE INFORMATION AND KNOWLEDGE SOL 
IN THE POSSESSION OF NAB*LORD ASSOCIATES THROUGH ITS ALLIANCE 
WITH HENDRICKSON AND OR ROHR=PLESSEY, 
WE “RESPECTFULLY REQUEST A HEARING ON THIS PROTEST BEFORE ANY 
FURTHER ACTION I3 TAKEN BY YOUR DEPARTMENT AND PRIOR TO ANY 
AWARO OF A CONTRACT FOR THIS PROJECT, 

MORGAN ASSOCIATES P O BOX 175 WOODRIDGE NJ 07075 


{6321 EST 


MGMNWKT HSB 
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Law OFFICES 


Herc_cEeER & LAIKS 
A PROFESSIONAL CORPORATION 


77 PASSAIC AVENUE 


PASSAIC. NEW JERSEY 07055 
ARON HELLER (1924 - 1969) Agta Coser 29) 
USRAY A. LAIKS b / PrHonz 777.2509 
aed December 16, 1974 
¢ ) 
OUR FILE LZ ,O81 


ERBER” KR EZOR 


Mr. Malvin Beller 
Contracting Officer 
Facilities Procurement Division 
Real Estate & Buildings Department 
U. S. Postal Service 
475 L'Enfant Plaza West, S.W. - Room $963 
Washington, D. C. 20260 
RE: Protest o Morgan Station fid 


2 
o 


Dear Mr. Beller: 


at your office at 
matter on December 
memorandum of the 


In accordance with our understanding 
the time of the hearing on the above 
12, 1974, there is enclosed herein a 
protestant, Morgan Associates. Copies of this letter and 
the memorandum are being sent to William ". Bennett, FSsq., 
Counsel to the Postal Service. ; 


This is being sent to you in accordance with your repre- 
sentation, made at the hearing, that this would be for the 
exclusive use of the Postal Service in connection with this 
matter and would not be made available to any others. 

Should you desire any additional data or further information 
in connection with this protest, we would be pleased to fur- 


nish the same on your request. 


Very truly yours, 


ae 


ah e- 


MAL:b 

Enc. 

cc (w/enc.): William ™. Bennett, Esq. 
Counsel, U. S. Postal Service 
475 t'Enfant laza West, S.W. - Room 90205. 
Washington, D. C. 20260 


BcG (w/enc.): Morgan Associates 
Post Office Box L75 
Wood-Ridge, New Jerse 07075 
gy 


D 
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UNITED STATES POSTAL SERVICE 

| 

j 

IN THE MATTER OF TinE PROTEST : Before 
OF THE BID OF NAB-LORD IN Malvin Beller, 

CONNECTION WITH INVITATION : Contracting Officer i 

NO. R.E.B. 74-8 FOR THE MORGAN : 

STREET STATION POST OFFICE IN 

NEW YORK, NEW YORK 

a ) 

—< : } 

' 

Be nen ee ees re Pe ee Rn SN eee 
MEMORANDUM IN BEHALF OF MORGAN ASSOCIATES SUPPORTING PROTEST 
es * Se oe a i rae tn ere Se A 

' 

. ' 

j 

' 

' | 

i 
Heller & Laiks, ' 


° A Professional Corporation 
Attorneys for Protestor | 
77 Passaic Avenue 

, Passaic, New Jersey 07055 


(201) 777-2600 ; 
} 


AS SONS 


che 2lst day of November, 1974, the Post Ortice 


eceived bids pursuant to invitation No. R.E.B. 74-8 


ttion and mechanization vf the Morgan Station post 


ili 


After the submission of bids and on November 27, 19, 


1 


5 


ty located in New York City. The Following bids we 


Nab-Lord Associates (a joint venture) $51,480 
Morgan Associates (a joint venture) $54,444 
Fischbach and Moore $62 ,000 


‘fore Thanksgiving), Morgan Associates (hereinafter 


tw 


Morgan"') learned of certain shocking and material 
& 5 


prompted Morgan .o file a protest against any awar 


rd with the United States Postal Service (hereinat 


office 


@Q 
- 


000 


, 000 


a &o 


to as the "Department") in the form of a telegram dated 


1r 29, 1974. A copy of said telegram is attached 


rked Exhibit A. The telegram was sent on the firs 


a 


ter receipt of this information. 


ollowing the delivery of the telegram, the contrac 


‘r acknowledged receipt of the protest and by inutue 


‘xed December 12, 1974, as the date and his office 


ron as the place for a hearing on the protest 


the Following persons were present before Malvi 


hereto 


t busine 


sno 
Cins 


] 


agree- 


the contracting officer: 


> 


Anthony M. Dinallo, President of Terminal Construction Cor 


poration, one of the members of Norgan 


Jax Eisenstein, Executive Vice President, Terminal Construc~ 


tion Corporation, one of the members of Morgan 


Bennett S. Lazare, Assistant to the President of Terminal 


Construction Corporation, one of the members of Morgan 


Vv 


Morgan was represented by Murray A. 


General Counsel for Morgan. 


The Department was represented by William P. Bennett of the 


General Counsel's office of the Departinent. 


At the hearing, Morgan went into and amplified the facts 


set forth in the telegram and also offered, if required, to sub- 


stantiate all statements by testimony and documentation or such 
, 


other method as the contracting officer might require. [It was 


ee 
fae 
049) 

or 


suggested that Morgan mi 


forth its position which had been orally related at the hearing, 


and which memorandum would be maintaine 


possession and control of the Department and would not 


custody, 


be exhibited to anyone other than official personnel of the 


Department in relation to this mattcr. 


[In response to that sugzestion, we submit this Memorandum 
ono > 


which is intended to highlight and st arize the salient facts 


concerning, the reasons for the protest. 


Laiks, of Heller & Laiks ; 


desire to submit a Memorandum setliag 


\d in the sole and exclusivs 
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The Nab-Lord Associates (hereinafter referred to as 


Lord" 


) was a. joint venture originally intended to be a joint 
venture consisting of Nab Construction Company, Lord Electric 
and Rohr-Ple« zy Corporation. This join 

was common knowledge on the street and in the trade, 

only at the last moment, according to indisputable informatior 
in our possession, that Rohr-Plessey, by its own initiative and 
volition and in format only, withdrew as a named mem 


joint venture and in its place and stead assumed a position of 


a locked and exclusive mechanization subcontractor to the 


joint venture. We are informed that it was Rohr's counsée 


advised it not to assume an out front position as a mé 
joint venture. Thereupon Rohr conceived 
} 


tractor arrangement as a viable substitute which woul 


effect the very same purpose. 


pos 


Morgan takes the vigorous and indisputable 
a result of the information made available to the contracting 
officer the Nab-Lord bid is so materially tainted with conflict 
of interest, illegality, invalidity, immorality and unconscionable 
conduct so as to shock the concience of any fair minded individual 


and is certainly contrary to the public interest and in clear 


violation of the fair, open public competitive bidding laws of 


agencies 


various 


position essentially and principally arrived at 


in view ociation of certain individuals with the 


Department at the time when this project originated < 
continued participation in the preparation of the final design 
drawings approved by the Department right uf inc Luding 
the exclusive bid by Rohr to.the Mab-Lord joint venture. 


examination ial backs 


uncontraverted 


tlendr ick- 


Paul G. Hendrickson (hereinafter referred to as 


son) was employed by the United States Postal Department 


1665 through most of the year 1970 and held the position of 


Assistant Postmaster General, Bureau 

2. During Hendrickson's employment with the Department, 
plans were being developed for the refurbishing and remoderni 
tion of the Morgan Station Post Office facility (herei 


referred to as Morgan Station) located in New York 


facility suffered substantial damage during 1967 
a fire; and, shortly after the fire, the Department 
implementation of plans, specificati. 
preferential mail facility for this Station. 

venture 


In 1968, Department engaged 


‘ 
| 
‘ 


tects and engineers to the plans for Morgan Station and 


S.W. Brown Associates, consulting cugineers, was Co 


the mechanical and electrical engineering work. 


ad ‘ 


During Hendricksou's tenure with the Department, he wa: 


4 g 


in the position of being privy to information regarding the 


planning and development and design mechanization re 


i Morgan Station. 


; ‘ me time during 1970, after evaluating the costs and 
‘ 2 > Oo 


all other relevant factors, the Department decided to postpone 


any further implementation of these plans until the bulk mail 


facility program was further refined, after which they would 
sive Further direction and attention to Morgan Station 

6. Some time during e litter par ; aS Henurickson 
resigned from the Department and operated essentially as an 
independent management consultant specializing in wor« related 
to the United States Post Office Department. 

7. In or about June of 1971, the Department invited approx- 
imately six companies associated in one w”y or another with the 
manufacturing and installation of material handling sys 
compete on Phase I for a contract for the design and engine 
of the mechanization portion of Morgan Station. 


8. One of the six competing companies was Jervis B. Webb 
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Company (hereinafter referred to as Webb Company). 

9. Another competing company was Butz Engineering Company 
(hereinafter referred to as Butz Company) which associated itselt 
with a consulting firm called Unidex for the purpose: of assisting 
it in preparing the design for the proposal of the mechanization 
system related to Morgan Station. Unidex engaged Hendrickson 
to assist it in this endeavor. 

1G. Thereafter, Butz Company had a falling-out or dis- 
agreement with Hendrickson and then severed its relationship 
with Unidex. 

11. Hendrickson thereafter approached Webb Company anc 
indicated that he had information that Webb Company would not be 
one of the two successful bidders for Phase I of the project but 
that, with his help, Webb Company could become one of the two 
selected bidders if he were engaged by Webb Company. 

12. Webb Company thereafter engaged Hendrickson and therea€t 
became ore of the two selected bidders; the Butz Company was the 
other selected bidder. 

13. Leo J. Anderson was employed with the Department fron 
1960 through 1971 and held the position of Director of Constructior 

14. During Hen‘irickson's tenure, Ollie K. Knight and Thomas 


C. Cargill, were employees of the Department in an engineering 


capacity. 
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15. Sometime during 1971 they left the Postal Service. 


16. Anderson, Knight and Cargill immediately became assoc- 


iated with Hendrickson upon their termination of service with the! 
Department. 
17. A managment consulting firm was formed called Hendrick-| 
Y ; .S$on & Anderson, which subsequently changed to Hendrickson & 
Anderson, Inc. (Hendrickson »eing the President). 
18. This firm representsd itself as having expertise in 
7 ' actin’, as a liason between the Department and client organizations 
for the purposes of helping obtain and administer postal service 
contracts and held itself out as "specialists in planning and 
design of mechanized postal handling systems." 
19. On August 30, 1971, Hendrickson wrote to the Webb 
Company disclosing that his firm had complete coverage of every- 
body on the Department's evaluation team; that "they are or wil} 
be friendly" and that his firm was working with the top people 
" “at the highest level" in the Department to determine just what 
letter mail and bulk mail systems the Department wanted. The 


letter sets forth the names of the so-called top brass in the 


Department who were in charge of ‘he p ect d stated that he 


knew where the doubts of the Depo. ‘ie Were co.cerning the system 
1 
| 


and who would have the prime r-.,; itity for each facet. (A 


copy of this letter in ovr possession and is available for your 


inspection and review). 


20. The technical and price proposals of Butz Company and 
Webb Company were subsequently rejected hy the Department. 

21. By this time, The Corp of Army Engineers (hereinafter 
referred to as "Corps") had been engaged by the Department to 
manage postal constuction. 

22. In or about November, 1972, Hendrickson again appeared 
on the scene with information that S.W. brown Associates (herein- 
after referred to as "'Brown'') was going to get the design for 
the mechanization job as architect-engineer and that he would be 
working with Brown. 


23. In January, 1973, the Corp gave the contract for the 


t 
modification of the engineering and design of Morgan Station to 
an architectural engineering joint venture which included among 
others Brown who as a consulting engineer, was assigned the 
design of the mechanization system by the joint venture. 

24. While Hendrickson was in the Department, Brown, in 
association with others, was initially given the architectural- 
engineering contract. 


25. Hendrickson now becomes associated with Brown on this 


same job after Hendrickson is no longer with the Department. 


, 


o. 
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26. Ollie E. Knight and Thoms C. Cargill, who were fForner] 


associated with the Department during Hendrickson s tenure, became 


employees of Hendrickson & Anderson and either individually or 


as employees of Hendrickson & Anderson, were engaged in a design 


capacity by Brown to perform the design work for the mechanization 


portion of Morgan Station. They were engaged on this project 


somtime around the early part of 1973, and worked continuously 
thereafter until final approval and acceptance by the Department 
of their working divautrens which are dated March, 1974. 

27. The drawings bear the initials on the face thereof 
"'O.E.K." and "T.C.C.", which we are reliably informed are the 
initials of Ollie E. Knight and Thomss C. Cargill. 

28. Hendrickson, from the time of his benure in the 
Department, was never without an association, in one fashion or 
another, with this project either at the design level, procuremen 
level, management consultant level, Liason level or otherwise. 

29. In or about April, 1973, both Hendrickson and Rohr 
circularized the industry in writing that Hendrickson was elected 
and assumed the position of President of Rohr-Plessey effective 
some time during the month of April, 1973:. 

30. In the letter announcement of Rohr, indicating, among 


other things, that Hendrickson had "broad executive experience 


a 


je 


" 
' 
jt 
' 


hi 


3 


70 
of a technical, operational and management iotuce in both private 
and governmental sectors," and that Hendrickson was formerly 
President of Hendrickson& Anderson, Incorporated, an Organiza- 
tion specializing in the planning and design of mechanized and 
automated processing systems, including the layout and design 
of mechanized postal handling systems, it concluded that it was 
their belief that "Hendrickson's expertise will aid us (Rohr) 
in serving both our commercial and governmental customers in the 
area of bulk mail and general postal systems.'' @ copy of this 
letter is also in our possession and is available upon request.) 

31. Anderson, Knight and Cargill thereafter, in one fashion 
or another, became employees of Rohr under Hendrickson's direc- 
tion and Knight and Cargill continued to work on the design 
portion of the mechanization system until finalization and ap- 
proval of the Department's plans and specifications relative 
thereto. 

32. On September 17, 1974, Hendrickson, while President of 
Rohr-Plessey, contacted Webb Company and advised them that Rohr 
was going to enter into a joint venture on the Morgan Station 
job with Lord Electric and solicited the Webb Company to join 
them. Webb Company refused to become part of this joint venture. 


33. At or about this time, it was an open secret in the 


10. 
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industry that a joint vevture agreement was taking place between 
Nab Construction Company, Lord Electric and Rohr-Plessey. We 
are reliably informed that this arrangement continued up until 
about two weeks prior to bid date when Rohr-Plessey changed its 
position to that of an exclusive subcontractor to Nab-Lord, with 
a binding agreement that, if the joint venture of Nab-Lord was 
the low bidder and awarded the contract, Rohr would receive the 
subcontract for the mechanization. 

34. Terminal Construction Corporation requested Rohr (both 
in writing and by telephone calls) to furnish it with a bid for 
the mechanization. Rohr not only refused to do so, but advised 
the President of Terminal that it had no intentions of doing so 

ise it was exclusively tied up with Nab-Lord. 

35. This is further supported by the fact that, shortly 


after the bid opening, and on November 27, 1974, Ollie E. Knight 


made a statement to an unimpeachable source that Rohr in truth 


and in fact was the sponsor of the Nab-Lord joint venture. This 
butresses the position of the Protestant that, despite Rohr's 
lack cf an out front position as a member of the joint venture, 
it affirmatively activated the joint venture in the first in- 


stance. ’* aught the parties together, and administratively nur- 


tured the seve to conclusion. It was actually supposed to be a 


Li. 


te 


member of the joint venture and the sponsor thereof but in form ' 


rather than substancey it subs: quently saw fit to assume the 


position of an exclusive locked-in subcontractor, but still 
considered itself the sponsor. i 

Just what precipitated this change in format from a named 
member of a joint venture to an exclusive subcontractor now ap- ' 
pears to be very obvious indeed. We know that a participant iu 
a design contract is prohibited by federal regulations from 

: ' 

serving as a contractor or supplier on the job in which it par- 
ticijated in the design. Some interesting conclusions may be , : 
drawn therefrom. 

The fact that Rohr, under its modified arrangeme:: 
became an exclusive subcontractor to the joint venture, r-tkor 
than a named menper thereof, does not in any way vitiate or ' 
overcome the federal prohibition either in letter or in spirit, 
aithough it would appear on its surface that this subterfuge is 
merely an attempt to circumvent the clear intendment of very 
sound and practical regulations. It must be remembered that, 
in Rohr's capacity as an excl:sive subcontractor, it stood to 
benefit only from a subcontract award te the exclusive recipient 
of its bid, the Nab-Lord joint venture, to like extent as if it 


were a member of the joint venture, if not more so. By its ex- 


i 
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ciusive arrangement, it stood to profit from its subcontract with 


the jvint venture without assuming any risks, if any, that may be 
applicable to other portions of the job. ‘he federal regulation 


4 


herein referred to was clearly intended to 1void a conflict o 


interest contrary to public policy which can only undermine and 


destroy the equal footing of competitive bidders in public bids. 


Rohr, through Hendrickson and his group, was very substantially 


noc 


armed with exclusive design and engineering information 


the possession of other bidders and unavailable to tha other 


bidders and, therefore, enjoyed a very substantial competitive 
This violates the very essence of the public bidding 
statutes, rules and regulations. Had Morgan been armed with 


same inside information available only to Rohr and its exclusive 


joint venture affiliate, there is no doubt that Morgan's bid 
would have been substantially lower and conceivably might even 
have been lower than the bid of Nab-Lord. 

In any event, we cannot overemphasize the fact that any 
information of any kind, character or description, which tends 
to give one bidder an undue advantage over another, is clearly 
agains. public policy and a substantial violation of every stan- 


dard of fair play that must prevail in any competitive bid where 


bidders are presumably intended to be on equal 


13. 
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t 


Nab-Lord, by its association with Rohr-Vlessey, was in a 
position of having Available t» it very substantial material 
information which was not available to any other bidders and 
which definitely had a direct bearing on the amount of its pro- 
posal. 

Because of Hendrickson's background with the Department and 
knowledge gained during, his service there, and, more importantly, 
because of Messrs. Knight and Cargill's direction on the prepar- 
ation of the government design drawings and specifications for 
the mechanization portion of this job, Rohr-Plessey was in a 
position of being the only bidder completely familiar with the 
general layout and condition of the structure itself and of 
having available to it substantial engineering information un- 
available to other bidders relative to this job as well as being 
familiar with the design of the mechanization system. All of 


this knowledge and information definitely put them in a position 


of having an unfair competitive advantage over all other bidders. = 


[nasmuch as employees of Rohr-Plessey and/or Hendrickson 


we e@ involved in the *ngineering of this job from its inception, 


2 


they were definitely in a position of having available to thei 


very meticulous and detailed engineering information for the tota] 


scope of ‘this job, including cach and every system of the 
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mechanization. Moreover, many items cannot possibly be showa 

on the drawings and can only be obtained by a detailed engineering 
study which the other bidders could not 

an excessive amount of engineering work and actually involve 


getting into the job itself. There are a countless number of 


items which require detail design and which can only be determined 


' 
' 
| 
| 


after exhaustive and detailed engineering work is performed. 
F- xxample, the specifications state that certain tonveyors, 
must be able to carry both letter and flat trays and also be 
able to read and write codes on the two trays within the same 
conveyor system. To our knowledge, this has never before been 
done. However, we are reliably informed that given sufficient 
lead time to prepare the necessary engineering work, a proper 
control system could be devised. Under the time table in this 
there was not enougn time available prior to the bid date for 
such work to be performed. 
However, Rohr-Plessey was in the position of having ample 
time and opportunity to determine arn economic solution for 
this problem since its personnel were responsible for the 
requirements of the specifications pertaining to this Function 
and were in a position to avail themselves of this unfair com- 
petitive advantage. 


Section 5A of Division 5 of Volume I of the techaical 


specifications (and specifically, Subdivision & thereof entitled 
"performance Specification for Construction of Ceiling-Framing i 
Panels for Support of Mechanization Toads and Lookout Galleries 
in the Second through Sixth Floors") places on the successful 

bidder the total responsibility for the design, fabrication and i 


erection of the structural steel traming to support the mechan- + 


ization and lookout galleries and of retaining a "licensed pro- 
> o 


t 
fessional engineer" to design this work and coordinate all of thej 
subcontract disciplines. 


Subdivision 12 of Section 5A provides that the successful . 


contractor must includ, in his proposal, payment for furnishing 


mee wee: eee © ore ae 


all of the engineering, plant, labor, materials, equipment aid 


~ 


incidentals necessary to design, fabricate and erect the specified 


structural steel, including the p:eparation c’ design and shop ; 
drawings. i. 
' 

In furtherance thereof, the following question was raised | 

i 

at a pre-bid conference and the following answer was given in : 


’ 


reply thereto. 

Question: The first volume of the specifications has lots 
of sketches indicating structural steel layouts. Is this a 
guideline on how to do it? Should the contract be bid based on ; 


volume of steel indicated on these sketches? (meaning the sketches 


referred to in the /ppendix to Section 5A) 


16. 


ae 


ae 


Answer: The total tonnage required is the responsibility of: 


the bidder. 

Thus, it is crystal clear that the specifications places 
total and complete responsibility on the successful bidder to 
determine the extent and the exposure it would have in furnishing 
the structural framing fo. the entire system. 

In addition, according to the specifications (as well as the 
reply of the Department to the inquiry at the pre-bid conference) 
bidders were r *_permilted to rely upon the design drawings con- 
tained in Appendix A of Section 5A. The bidders were informed 
that they had the responsibility to determine the size and exact 


locations of required structural components and that the informa- 


tional material presented in the drawings contained therein (i.e. 


Appendix A) was intended to serve only as a guideline and merely 


represents "suggestions" relative to framing and conrections. 
We have been informed that there is every liklihood that 
the design information contained in Appendix A is overdesigned 


and it is very probable that materials more economical could be 


substituted for those "suggested" in Appendix A. However, a bidder 


could not possibly know about this until the completion of detailed 


For example, the specifications clearly state in Subdivision 
I ? 


8.7.2.5 that the members appearing in Appendix A are admittedly 


| 
' 
| 
| 
! 


i 
| 
7 
' 
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78 
uneconomical. However, all bidders except Nab-Lord would have to 
govern themselves accordingly and vefiect the same in their 
proposals. Nab-Lord who was through the procedure disclosed 
herein privy and in Fact actually involved in the preparation 
of this requirement in the specifications would definitely be 
in a position of knowing whether to rely on the specification 
information for bidding purposes or whether the specifications 
were designed that way to lead other bidders astray. : 
Whenever one is involved in a performance type of specifica-, 
tion (which this was), there are certain costs that must be pro- 


' could very well be 


vided for in the proposal. ‘These "costs' 
eliminated and discounted by a party who is in a position of 
having available to it complete and exhaustive engineering and 
design information, 

Because Rohr-Plessey and/or Hendrickson's personnel were 
involved directly with the mechanization design of this project, 
they, and any bidder associated with them, had obvious unfair 
competitive advantage over the other bidders in the light of the 
facts as outlined herein. 

Let us not lose sight of the fact that they also were ia 


a position of having available to them very detailed working 


drawings unavailable to all other bidders and which obviously 
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represented a very significant cost item to the other bidders. 

{t is axiomatic that persons involved with the design of 
this system over an extended period of time possess information 
of an extremely more precise nature than 
the specifications. A person responsible for the preparation oi 
the government design drawings should know whether or not anyone 
could accept the desigu concept contained in the specifications 


at face value. Bidders not privy to this informz’ ion would have 


to make their own independent judgment in this regard and reflect, 


. ’ . . ! 
the judgment in its costs. 


If all of the bidders were in a position of having thi: 
engineering information available to them, each would be in a 
position of knowing whether or re hey could rely on the drawings 
and information materials contained within the specifications for 
bidding purposes. Not having this information available meant 
that the other bidders and their subcontractors had to bid this 
job without knowing the exact reliance they could put on the 
drawings and informational material contained within the bid 
documents and, there was no information available to them 
indicating whether the drawings were overdesigned. Tunis infor- 
mation is highly significant and represents a decided unfair 


advantage available only to Nab-Lord through Rohr-Plessey. 


' 80 


The whole key to the competitive advantage possessed by 
Nab-Lord through its association with Rohr-Plessey is that they 
alone of all the bidders had this detailed engineering and design 
work available to them for a very long period of time and were in 


a position of actually knowing the exact condition of the structure 


' 

\ itself. All of this knowledge and information was invaluable, i 
to say the least, expecially in connection on an alteration job 

| 

such as this. | 

| 


The specifications ‘further stated that certain postal service 


property would be furnished to the contractor for installation. 
The equipment was not described or identified. The cost of this 


installation work could be very significant. Morgan was very anxious 


to determine pricr to bidding exactly what type of equipment was | 

bs 

to be furnished so that it could reflect the c»st accurately in | 

‘ » its bid. It was unable to obtain any information other than the 
i } 
estimated weight of such equipment. This precluded any detailed ! 

' informed judgment relative to the installation hours and cost 

j | 
required for this type of equipment Nab-Lord alone was not 


placed in this unknown area. The exact information concerning the 
type ~£ equipment was available to the design group working on | 
the engineering phase of this job and they were with Rokr-Plessey 

6 - / x 
} 


through its association with Nab-Lord through the submission of its 


20. 
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One of the most important factors involved in a performance 
2 | type of specification such as this is the engineering analysis 
of the performance requirements. This cbviously cannot be 


completed until after award of the contract. However, in this 


were the designers and engineers of this operation, they alone 


had ample information and time to determine not only what would 


or required. 
All of these factors eloquently demonstrates that there 
\ was substantial material information available to Nab-Lord and 
no other bidder which afforded them an unfair competitive advan- 
: tage over the other bidders. 

The Nab-Lord position is no less tainted with the same tar o 
| conflict of interest and unfair and undue advantage in contraven- 
’ tion of the public bidding regulations, than the position of Rohr 
itself. The parties are indisputably and indistinguishably one. 

* Rohr, as an exclusive subcontractor, could not benefit and profit 
from its conflict of interest position unless the party to whom 
it submitted its inside design and engineering informacion was 


the low and successful bidder. Conversely, Nab-Lord could not be 


be required or necessary but also what should not be so necessary j 


ee ee 
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the low and successful bidder unless it was engaged in an inter- 
Locking and inextricable arrangement with Rohr for the same 
purposes. It therefore is readily apparent that Nab~Lord and 
Rohr, under the existing circumstances alluded to herein were 
really one entity. Any contention that Rohr should be barred 
but that Nab-Lord could be awarded the contract for the Morgan 
Street Station must thus fall by its own weight because ze. 
cannot stand the light of day. Nab-Lord's hands are as unclean 
es Rohr's. 

The next lowest responsible, responsive bidder is Morsan 
Associates. Although its bid is approximately 5.75% higher than 
the Nab-Lord bid, the award should nevertheless be made to it 
because as has often been said in the courts it is far better, 
wiser, sounder, equitable, legal and sensible to sanctify and 
preserve the public bidding laws of these great United States 
rather than to overlook and condone flagrant violations of 
the same and thereby open the flood gates of abuse and erosion 
which must inevitably follow in the natural evolution of ew its 
from such practices and under such circumstances. 


It is.a long established maxim in the public works construc~ 


cannot build! He who designs cannot profit, directly or 


~ 


by circumvention, subterfuge, or otherwise, in the product that 
flows from such design. Rohr-Plessey, through its President Paul 
Hendrickson, a former high postal official, and its other assoc- 
iates and employees like Leo J. Anderson, Ollie E. Knight and 


Thomas C. Cargill, were actively associated with the design and 


- 


engineering of theeMorgan Station project, from its very incepiton 


through to its conclusion. To now permit it or anyone in privy 
thereto to profit from such design participation would flaunt, 
undermine and strongly violate any standard o£ decency, fair 
play, integrity and morality. As a matter of fact, to close one's 
eyes to the undisputed facts of this case and attempt to award 
the Morgan Station contract to Nab-Lord would violate all the 
basic fundamentals and tenets upon which all*competitive bidding 
is predicated. Nab-Lord, by its direct and exclusive association ; 
with Rohr, cannot excape the same characterization. 

For the facts and reasons set forth herein, it is the 


' position of Morgan Associates that the bid of Nab-Lord be rejected 


1! 


and no contract awarde~ <o it. It is the further position of 
Morgan Associates th’t an award be made to it on its bid as being: 
the lowest responsible bidder. 


Respectfully submitted, 
HELLER & LAIKS, 
Attorney for Protestor 
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antes POST7 


e UNITEOS 


LAW DEPARTMEN 


Viashington, DC 20260 


Protest of Date: JAN 3 1975 


MORGAN ASSOCIATES P.S. Protest No. 74-53 


DECISION 


Morgan Associates, a joint venturc, has protested against the possible 
awatd of a contract for construction at Morgan Station Postal Facility 
in New York City to the apparent low bidder -- Nab-Lord Associates, 
also a joint venture. Bids were opened on November 21, 1974, and the 
protest was received by the Contracting Officer on De-csber 2, 1974. 
Protestant claims that the inforination upon which it bases its protest 
did not become available to it until November 27, 1974. We see no 
reason to dispute that claim; and, therefore, the protest is considered 
to be timely within the meaning of Postal Con’a ‘ing Manual, Section 
2~407.8(b). 


Protestant alleges that Mr. Paul Hendrickson ~cs formerly employed by 

the Postal Service and was, therefore, in a ;csition of being privy to 
substantial knowledge and information unava_le!i1e to other bidders. I¢ 

is alleged t Hendrickson, now president of xohr-Plessey, and other 
former Postal Service employees were associated with S. W. Brown Associates, 
tne contractor who made the mechanization ocsign drawings tor the Morgan 
sey will be the subcontractor to Nab- 


Station project, and that Rohr-Ples 
to 


Lord for the mechanization construction so that Nab-Lord was privy 
knowledge unavailable to other bidders in violation of principles of open 
and competitive bidding. Furthermore, it is alleged that Rohr-Plessey 
refused to submit proposals for mechanization to any other bidder byt, 
Protestant re- 


instead, agreed to be a subcontractor for Nab-Lord only. 
cuescs that the bid of Nab-Lord be rejected and the award be made to 
Morgan Associates as the next lowest bidder. 


86 
eis 
The fact that Rohr-Plessey may have agreed to be a subce ctor for 
only one vf the bidders is of no concern here to the Post Service. 
The solicitation dia not require that subcontractors be lis 2d, and 
the General Provisions specifically recognize in paragraph 1? that 
there is to be no privity of contra: ‘tween the Postal Service and 


any subcontractors. Nor is there any provision for approval of sub- 
contractors by the Postal Service. The agreement of a subcontractor 
to give a proposal to a particular bidder must be considered within 
the realm of private business prac’ aces which are beyond the control 
of the Postal Service in this case. 


As tc e allegation that Nr. Paul Hendrickson's employment by the 
Posta. wervice put Nab-Lord in a position of having knowledge una- 
vailable to other bidders, it is noted that Hendrickson held the 
position of Director of Operations, Department of Research and Engi- 
neering (now the Planning and New Development Department) from 
approximately May 2, 1966, until his departure from the Postal Service 
on July 31, 1970. The allegation that Mr. “Hendrickson may have used 
information obtained during his employment in order to give Nab-Lord 
an unfair advantage in the competitive bidding process cannot be sus- 
tained since the design specifications and layout drawings were not 
developed until almost two years after Hendrickson left the Postal 
Service. 

Protestant also states that since employees of Rohr-Plessey worked 
for the firm which designed the mechanization, the Postal Service 
would be violating its own policy which is to avoid the awarding of 
coutracts for construction to the firm which designed the project. 
(Interim Regulations for the Procurement of Construction, No. 74-2, 
Sec. 18-511). However, that regulation merely states that: "No 
contract for construction of a project shall be awarded to a firm or 
person that designed the project..." No mer tion is made of employees 
who may have worked on the design for the Acchitect-Engineer or of 
subcontractors. The firm of Rohr-Plessey is not one of the bidders 
here, and no contract will, therefore, be made with it. 

Also, since there will be no privity of contract between the Postal 
Service and any prospective subcontractor, we conclude that there 
has been no violation of Postal Service policy. 


z 


We concur with the Contracting Officer's conclusion that the bid ot 
Nab-Lord is responsive and that the award cannot be made to protestant. 


fhe st is denied. ’ 
The protest is dene la WF 
m~ JD27to “y 
A 
Javed J. Wilson 
Aésistant General Counsel 
Contrac and Property Division 
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General Contract 
For S$10G Million 


associated architects en- 


completion of 
sista of Talward 


wineers: 


A buff brick exterior will boa used on 
the $100 million postal fecility to bo built 
in PAanhattan from plans by a joint archi- 
toctural and engineering venture of Edward 
Durell Stone and Associates, principal archi- 
jects: Frederic h. Harris Inc., enginears; and 


A joint. venture of acchitects and ensmineers 


semeliing in 
and AsSAcinies 


associated 


the projec 
Durell Stone 
AS 


and Ames oc iates 


1974 
principal 


fines Associates, 
ginrers, S.W. Brown, consulting enginesrs, 
are the mechanical and electrical engineers 
for the building. Construction contracts will 
ho awarded next April for the Facility, with 
construction work to begin in June. 


are currently at work on preliminary plans for a 


$109 million postal building, said ta be the largest 
area in Manhattan bounded by Ninth and Tenth Avenues and by 


which will cover an two block 
Tarket for 


tr world histors 
2ath to 30th Streets 


The architectural engineering joint venture con 


architects engincers 


architects: Prederic BR. Warrls Inc., en 


Harris will handle the structural 


y cer ctincee ring cetail mecbament and electrical engineering work will be done by SW. Brown 


consulting engineer: s 
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MCLEAN. VIRGINIA 22101 


7OI — 69.1-1235 


August 20, 1971 


Hr. J. S. Seigh 

Conveyer Systems 

Jervis B. Webb Company 
9000 Alpine Avenue 
Detroit, Michigan 48204 


Dear Bill: 
From a ctrategic standpoint, the following should be kept in 
mind on a rather constant basis 
The Butz Corporation is totally comm ted to this one job. 
Clarence Butz, President, will know this system thoroughly and 
will make the presentation. He does have the assistance of 
Mr. Monsour who dcvelopeld this system originally and is dedicated 
to this system. ‘this could be to our advantage, since Nr. Monsour 
most likely will be inflexible. However, no one knows this system 
better than Monsour. 


The Butz Corporation has a three to five week start on Jervis 
B. Webb. They are gambling at least $100,000 of company money to 
assure that they win this contract. As an example, they have had 
from ten to fifteen men working on this prograin for approximately 
five weeks. These people thoroughly knew paxts of this system when 
they started. 


In short, we are up against a rather formidabic team, a tea 
that knows they must win this contract. The Butz team js dosperate. 
vne majority of this team will be out of work if they do not win. 
Clarence Butz will be discredi ted in his own company. 


The Jervis B. Iebb Company has the following advantages: 


lL. The company knows the system well thr ough Mr. Anderson 
and Mr. Knight. As dn indication of this capability, we were able 
through the Jervis B. Webb project enginecr to develop a technical 

. proposal in a very short period of time, that was equal to or 
~superior’to the Butz proposal. 


. 
. 


Seligh 


4. We know what top 
and where their doubts are 
are not aware of this. We 
basis. Butz does not have 


The evaluation 


Harold Faught, 


of 


Pat Hanes, Director 


In the concracts 
tir. Cox who is Acting 
before this program is 


have this capabi Lity. 


not 
opinion, the 


book. gan rue 


conmi teed 


2. We are rot committed to this system. 
3. We are familiar with the weak points in the system and : 
we are ready to find alternatives, whereas, the Butz people are 
probably comnitted to the present system. 
Postal Service wants 


management in the 
concerning 
will 
this ability. 


team will be made up of 


Senior Assistant Post 


George Bailey and Gary Herring, who both work for Mr. 

John Warneke, Director of Mail Processing, 3 ng 

Mr. Rockwell, Director of Machine Design, 

¥en Balme, Branch Chief who will have prime responsibility for 

the final system, ‘ ; 

Mr. Partke, Project Engineer who works for Mr. Balme, E 

Fred Batrus, Assistant Post Master General. ee 
will be with 


area prine 
Head of Procurement 
evaluated), 
and Bulk Mail 


loweor 


‘stem. The Butz people 


this st 
this on a constant 


Ss‘ 
a 
be able to probe 


he following people: 


Haster General, 


Letter Mail, - 


Hanes, 


responsibility 
(he will probably be gone 
Head of Procurement, 


Conrad ‘trahern, 
Gene Siggens, 


Procurement, 


Bol. Ely, Head of Letter 
licad of Letter Mail Procurement, and Mort Lacbow1tz, Contracting 
officer. 

te feel that we have conplete coverage of everybody on this 
team and ‘that they are oF will be friendly to Jervis B. Webb. We 
are working with these people al the highest level to determine just 
what letter mail and bulk maid system they want. The Butz team does 

They can work with the very lowest level, 


level people in the Post Office are 


to the proposed system. 


ion 
He. Ji SS. Sorgh 


the Jervis B. Webb Company has a much superior reputation 
than the Butz Company. 1t has much greater experience to show 
“ and draw upon. 


Butz has hired a large group of technicians (other than Monsour) 
than they really are. Our technical 
he has a firm 
They admitted 


that he believes are better 
team should be mich superior. Butz also belicves 
(tlelson Associates) that can do his economic analysis. 
to me that they wanted me to do their actual analysis for them. 

They have contacted Ollie Knight to do this work for them. With 
Ollie Knight and Tom Corgill we will have the most knowledgeable 


analysis team in the countrv. 
Sincerely yours, 


HENDRICKSON AND ANDERSON 


Paul G. Hendrickson 
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UNITED STATES DISTRICT COURT 
FOR THE 
SOUTHERN DISTRICT 


MORGAN ASSOCIATES, a Joint Venture of 
TERMINAL CONSTRUCTION CORPORATION 
THE DIG CONCRETE CORPORATION 
UNDERHILL CONSTRUCTION CORP., and 
NAGER ELECTRIC COMPANY, INC., ; 


) 
) 
) 
) 


Plaintiff 
Civil Action File 


Vv. No. 75 Civ... 227 


UNITED STATES POSTAL SERVICE 
ELMER T. KLASSEN, POSTMASTER GENERAL, and 
JAMES J. WILSON, Assistant General “ounsel, 
UNITED STATES POSTAL SERVICE 
CONTRACTS AND PROPERTY DIVISION 


~~ wee ees ie ee ee > 


Defendants 


AFFIDAVIT 


EDWARD M. TAMULEVICH, being first duly sworn according to law, 


deposes and says: 


1. I am presently, employed by the United States Postal Service, 
Washington, D.C. and am the Contracting Officer for any contract 
awarded under Invitation No. R.E.B. 74-8 for construction of a Postal 
Facility at Morgan Station, New York. 

2. As Contiacting Officer, I am responsible for the award and 
admin‘stration of any contract awarded under Invatiation No. R.E.B. 
74-8. 

3. Since insufficient funds are available, no contract will be a 


awarded under Invitation No. R.E.B. 74-8 until February S, 29753 


92 
-2- 
When additional funds can be approved by the United States Postal 
Service Board of Governors at a meeting to be held on February 4, 
1975. 

4. Under Invitation No. R.E.B. 74-8, bids must be accepted by 
January 21, 1975. However, all bidders have extended this period 
for acceptance until February 20, 1975. After that date, bidders 
are no longer bound by their offers. Since costs for construction 
are escalating, bidders might not be willing to extend their bids. 
The low bidder's price is $2,964,000 lower than the plaintiff's 
price If the low bidder fails to extend its bid or raises its 
price, the Po&Stal Service will be irreparably harmed. 

5 


5. There exists an urgent operational neeu for the facility 


at Morgan Station. Any delay in the award of this contract will 


delay the completion of the project, thereby delaying a needed postal 
service to the public. 


Further affiant sayeth not. 


Edward N. Tamulevich 


JOSEPH W. VENEZIANI 
Notary Public, District of Columbia 
My Commission Expires December 14, 1978 
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